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ABSTRACT 

This report on the efforts of the Department of 
Health, Education, and Welfare (HEW) to comply to Title VI of the 
1964 Civil Rights Act is based primarily on Commission staff work 
undertaken during the Spring and Summer of 1968. Interviews were 
conducted with staff members in HEW's Office for Civil Rights in 
Washington, and in the Atlanta and Charlottesville Regional Offices; 
and guidelines, reports, memoranda, letters, and other written 
materials were analyzed in an effort to develop a comprehensive 
picture of the HEW Title VI compliance program. Of the more than 30 
departments and agencies involved only a handful — and especially 
HEW — have siZohDle Title VI responsibilities as measured by the 
specific relationship of their programs to minority group members, 
and the amount of Federal financial assistance available for these 
programs. In common with these other Federal agencies, the Title VI 
program at HEW has been in flux for the past five years. There have 
been a number of changes in organization, in structure, in lines of 
authority, and in personnel within the Title VI program. In addition, 
the number and dollar volume of Title VI programs have grown 
significantly since 1964, thereby comp>ounding the task of Title VI 
enforcement, but, at the same time, providing additional scope and 
leverage for achieving its objectives. (Author/JM) 
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PREFACE 



Title VI of the Civil Rights Act of 1964, with its pledge of equal 
access to the benefits of federally assisted programs, was passed 
more than 5 years ago. At the time it was enacted, the necessity 
for this law was clear. Documented data by this Commission 
and other agencies, both government and nongovernment, had 
shown that discrimination was rampant in the operation of 
federally assisted programs. It was a major cause of continued 
denial of equal opportunity to minority group members. The 
enactment of Title VI was an historic event, important not only 
as specific legislation to end such discrimination, but also as a 
symbol of the Nation’s will to redeem its mandate to provide 
equality to all its citizens. 

The rich promise of Title VI has not been realized. The Com- 
mission has found that discrimination persists in the opera- 
tion of a number of Federal programs and that the benefits of 
these programs still do not reach all Americans on an equitable 
basis. The Cominission also has found that the performance of 
Federal departments and agencies in carrying out their Title VI 
responsibilities has been uneven and that their efforts have 
rarely been proportionate to the responsibilities explicitly de- 
fined by the act. 

A major reason for this lack of progress is found in the inade- 
quacies of the mechanisms which departments and agencies 
have established to assure that there will be effective compli- 
ance. For many agencies, the concept of civil rights has created 
a new area of responsibility and, despite long experience in 
devising efficient machinery to administer traditional programs, 
they have found it difficult to develop effective means of carrying 
out their civil rights responsibilities. 

The Commission already has undertaken surveys of the Title 
VI procedures of a number of Federal departments and agencies. 
It has completed i\^ports based on surveys of the Civil Aero- 
nautics Board and of two major departments — the Department 
of the Interior and the Department of Agriculture — pointing 
out flaws in their existing operations and suggesting ways in 
which their civil rights structure and organizations could be 
improved. The present survey of the mechanisms developed by 
the Department of Health, Education, and Welfare (HEW) in 
carrying out its Title VI responsibilities is another in this series. 
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The Commission considers this survey to be of special impor- 
tance. HEW, by virtue of the nature and scope of its programs, 
is the most important Federal department or agency to be 
affected by Title VI. To a large extent, the success or failure of 
that law is measured by the success or failure of HEW’s effort. 
Therefore, it is essential that this department maintain policies, 
practices, and techniques which will assure achievement of the 
letter and spirit of Title VI. 

This report is based primarily on Commission staff work under- 
taken during the spring and summer of 1968. Interviews were 
conducted with staff members in HEW’s Office for Civil Rights 
in Washington, and in the Atlanta and Charlottesville Regional 
Offices, and guidelines, reports, memoranda, letters, and other 
written materials were analyzed in an effort tp develop a com- 
prehensive picture of the HEW Title VI cor?-»nliance program. 

This survey does not purport to be an exhaustive appraisal of 
HEW’s entire equal opportunity program. For example, it does 
not deal with HEW’s efforts to assure equal employment oppor- 
tunity within its own Department or in employment pursuant to 
contracts in which the Department is involved. Further, in the 
area of Title VI enforcement attention has not been focused on 
the northern school program which was just getting underway 
at the time the Commission field work was conducted. Finally, 
the report is not concerned with specific instances of discrimina- 
tion in the operation of HEW programs. Other Commission in- 
vestigations and reports, such as its 1905 publication, Title 
V/ . . . 0»e Fear A/tcr, have documented continued problems of 
discrimination in these programs. The present report is con- 
cerned with the adequacy of the enforcement machinery that 
HEW has devised to meet these problems. 

In scope, the study covers a time span of approximately 
years, fi'om the enactment of Title VI in July 1964 through 
January 1969, when a new Administration took office. An attempt 
has been made to trace the development of the HEW compliance 
effort over a period of years in the belief that historical perspec- 
tive can furnish a more insightful picture of current operations 
and trends. From this, it is hoped that a more complete under- 
standing of the dynamics of the present program will emerge. 

This report, unlike other Commission reports, deals largely 
with the past. It does not assess facts as they are now, but as 
they developed over a period of critical years when a major 
Federal department was struggling to devise methods of opera- 
tion to carry out responsibilities in an area with which it pre- 
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viously had not been primarily concerned. Thus the report deals 
mainly with history. The Commission believes that it is impor- 
tant history. It also believes that other departments and ajirencies 
not as advanced as HEW in their Title VI enforcement efforts 
can profit from this account of the HEW experience; that the 
report can assist them in learning the lessons that HEW could 
learn only throu^^h the difficult process of trial and error; and 
that it can help them accelerate the development of their own 
enforcement machinery. Finally, the Commission hopes that the 
report, by identifying; the strengths and weaknesses in the 
earlier HEW Title VI efforts can be helpful to the new Adminis- 
tration as it seeks to make the Civil Rights Act of 1964 an integral 
part of the fabric of American life. 



The ComminHifnt nrhuowledpcfi flic serrires of Rohe rt //. Cohen, Suiwr- 

naonj ($tninvl ^Utonivy, Office of Protfra m untl Policy, iu the preparation ofthiti 
report. 



CHAPTER I 



INTRODUCTION 



On July 2, 1964, the most comprehensive civil rights legisla- 
tion since the days of Reconstruction was signed into law. The 
11 titles of the Civil Rights Act of 1964 cover a wide variety of 
basic legal rights such as the right to vote, the right to equal 
access to places of public accommodation, and the right to equal 
employment opportunity. One of the shortest titles of the act 
also is one of the most significant Title VI, concerned with 
“Nondiscrimination in federally assisted programs,” provides, 
in part, as follows: 

No person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial 
assistance. 

Title VI applies to every Federal loan or grant program and 
every Federal department or agency administering these pro- 
grams has the responsibility of assuring compliance with the 
provisions of this title. Of the more than 30 departments and 
agencies involved, however, only a handful have sizable Title VI 
responsibilities as measured by the specific relationship of their 
programs to minority group members and the amount of Federal 
financial assistance availabe for these programs. Of this hand- 
ful, by far the most important is the Department of Health, 
Education, and Welfare (HEW). 

The programs administered by HEW tangibly affect the lives 
of millions of Americans and hold special meaning for disad- 
vantaged Americans, a disproportionate number of whom are 
minority group members. For example, HEW programs of assist- 
ance to education under the Elementary and Secondary Educa- 
tion Act represent a principal instrumentality by which 
disadvantaged children are enabled to gain the knowledge and 
skills that are prerequisites for productive participation in 

309-509 0 - 70—2 1 
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society. Various welfare projn’cims funded by HEW are of vital 
importance to children, the aj?ed, the handicapped, and other 
needy persons. And various health programs administered by 
the Department, such as Medicare and Medicaid, provide needed 
medical assistance to the millions of American citizens who 
otherwise would be forced to do without. 

Further, in terms of the sheer dollar amount of financial 
assistance provided under Federal loan and Krant proj^ram.s, 
HEW is the major ap:ency affected by Title VI, Of the six largest 
Federal prrant progri^nis covered by Title VI, three -public 
assistance, aid to education, and public health research and 
services- are administered entirely or in larj^e measure by 
HEWJ 

In Fiscal Year (FY) 1068, payments for public assistance 
programs— Aid to Families with Dependent Children (AFDC), 
Old Akc Assistance (OAA), Aid to the Blind (AB), and Aid to the 
Permanently and Totally Disabled (APTD) — accounted for 
nearly $5.4 billion in Federal money. The largest of these pro- 
grams is AFDC. The funds for public assistance programs, as 
for most projyrams of HEW and other aj^encies, do not flow 
directly to the beneficiaries, but Koto them through intermediate 
agencies, called recipients. The recipients of Federal aid for 
public assistance are State a^rencies [usually the State Depart- 
ment of Public Welfare] which are responsible lor administering 
plans for aid and services which must be in effect throuKhout 
the State. By law a sinKle State agency administers this state 
wide program and is responsible for insuring that all political 
subdivisions in the State adhere to the requirements of Title VI. 
This has particular significance for purposes of Title VI enforce- 
ment since, unlike the education and health programs discussed 
below, the recipient is not the local school district or the indi- 
vidual hospital, nursing home, or clinic, but is the State itself. 
Violations of the requirements of Title VI are the responsibility 
of the State and fund cutoffs must be applied to the entire 
State, not to the offendinK individual subdivision. 

Education, the third largest area of Federal aid, also is ad- 
ministered by HEW and accounted for more than $4 billion in 
FY li)G8. Each of the 20,000 school districts within the United 
States is an actual oi potential recipient of a portion of this 
money. Nearly $1,5 billion in FY 1068 helped support activities 
under the Elementary and Secondary Education Act. Most of 
the money provided under Title I of the act supported educa- 
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tional programs in areas having a high concentration of low- 
income families. Lesser amounts helped provide school library 
resources, textbooks and other instructional materials, and 
supplementary educational centers and services. Other major 
programs of Federal aid to education include the maintenance 
and operation of schools in federally impacted areas, research 
grants and fellowship awards (through the National Science 
Foundation), manpower development and training activities, 
cooperative vocational education, and higher educational 
facilities.- 

Recipients of this aid include State educational agencies, local 
school districts, and local educational agencies. Title I assistance, 
for example, flows to State education agencies and, in turn, is 
distributed by them to local school districts. Aid to impacted 
areas, on the other hand, is furnished directly to school districts 
which are affected by Federal activity in their locality. 

The sixth largest area of federally assisted programs, with a 
total Federal outlay of nearly $1.7 billion in FY 1968, was public 
health and research services administered by HEW. Most of the 
nearly 9,000 hospitals in the United States are recipients of 
Federal financial assistance. In addition, thousands of health 
clinics, nursing homes, and similar facilities receive Federal 
monies. Major expenditures in FY lf)G8 included $351 million for 
construction of hospitals and health research facilities under 
the Hill-Burton Program, more than $100 million for general 
medical services, and more than $730 million for research proj- 
ects and grants. 

Federal financial assistance for medical and health services 
and research goes to a variety of recipients, ranging from small 
private nursing homes and hospitals to State health depart- 
ments. Whether they are public or private, and regardless of 
size, all are covered by Title VI and can be held accountable for 
nondiscrimination in the use of Federal money.'' 

Throughout the history of Title VI, the pivotal role of HEW 



monl 1‘rinlintr Oflirr. ItHlK). 

' It is imporliinl to ni»U‘ that man>* of Iho rfcipitMUs nf puhlic hrullh rosourcli trriints an* instUiitinns of 
higher t*d urn lion. As surh. lluy also an* liy Titlr VI h.v virtiu* of a variety of (ithrr Kedoral programs, 

most nolalily the Higher Kdiiralion Fariiilirs Act and thr National Iirfrnst* Kcluratioa Act. For puriuuses 
of Title VI roniplianrc. thej’ have always been view»*d as educational in.stitutions regardle.ss of the amount 
of Federal aid which they may receive for hcaltli research. Other Title VI projrram.s administered by HKW 
include vocational rehabilitation (nearly $:{l)0 million in Fi.sca! Year lIMiHland child care a.ssistance (includ- 
ing maternal and child health and welfare services), child health and human ch»velopmeiit aetivitiesi and 
juvenile delinquency and youth development program ($*jn:i million). For purpt»ses of Title VI compliance, 
these programs inereasingly have eome under the hroad heading of “welfare'* and currently are included 
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has been recognized. During the debate?' which preceded enact- 
ment of the Civil Rights Act of 1964, the discussions concerniiig 
Title VI dealt chiefly with HEW and its programs. The regula- 
tions to effectuate Title VI issued by all Federal departments and 
agencies were modeled after those of HEW. In fact, HEW has 
been the main focus of the Federal effort under Title VI and, to 
a large extent, the success or failure of that «>ffoft has been 
measured by the success or failure of the effort of HEW. 
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CHAPTER II 



OVERVIEW 



In common with other Federal uKencies with civil rif^hts re- 
sponsibilities, the Title VI progi'am at HEW has been in flux for 
the past 5 years. There have been a number of chanpjes in organi- 
zation, in structure, in lines of authority, and in personnel 
within the Title VI program, paralleling similar changes within 
the Department as a whole. In addition, the number and dollar 
volume of Title VI programs have grown significantly since 1964, 
thereby compounding the task of Title VI enforcement but, at 
the same time, providing additional scope and leverage for 
achieving its objectives. 

Despite the amount of change, four fairly distinct phases of 
activity can be identified. The first period began before passage 
of the 1964 Act and continued roughly to the end of 1965. En- 
forcement efforts were carried on by the operating agencies ' 
under the leadership of James M. Quigley, then Assistant Secre- 
tary.'^' The second phase, covering a time span of about 18 months, 
dates from December of 1965, when an Office for Civil Rights 
(OCR) was established under the direction of F. Peter Libassi, 
who was designated as Special Assistant to the Secretary for 
Civil Rights. The third phase began in mid-1967 when civil rights 
functions which had been borne by the operating agencies were 
reorganized" and brought under the OCR. This period, charac- 
terized by decentralization of enforcement operations to OCR 



• Thf.Hf an‘ tin* agonfius rosponsible for a<lmini.HU*rin»r HKW’s siilistanlivi* projrraius. As usimI tlirougliout 
ihi.s reporl the U*rm refers lo the rulAic ileallh Service, the OtVu'c of Ktlucalinn, lla* Social Security Ad- 
lainiHtruUoii. the Welfare Adadnislralinn, and the Voealioaal Kehaldlitation A<l»uiniRtrnti»n. On AukhsI 
15, Itm". pursuant to a departmental reorganization, the Welfare Administration and the Vocational Ue- 
hahilitation Administration were brought within the newly created Social and Uehabilltation Service, 
'(Quigley was assigned respunsihillty for coordinating and supervi.sing llKW*s Title VI etforts by Secre- 
tary Anthony .1. Celebrezze in 11*01 and continued in this capacity until the Olllce for Civil Uiglus wasestah- 
llshed. 

** Although the renrjranlzatlou was a continuous pnice.s.s, which started iu the early .summer of 11*07 and 
run through the end of the year, the formal, effective date was ,Vov, ll>, lf*07. 
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staff in the Regional Office, ended with the departure of Secre- 
tary John W. Gardner and the resignation of Libassi shortly 
thereafter. The fourth phase dates from the assumption of 
leadership of OCR by Ruby G, Martin in the spring of 1968 and 
ends with her resignation early in 1969. 

PHASE I 

In the spring of 1964, HEW began to “tool up” in anticipation 
of passage of the Civil Rights Act. Agency task forces were 
assembled, proposed regulatory language was discussed, and 
attempts were made to catalog programs of Federal financial 
assistance. By midsummer and early fall consideration was being 
given to possible methods of enforcement, such as assurances and 
statements of compliance, and informal legal opinions were 
being prepared as problems of interpretation, scope, and author- 
ity, emerged." These task forces generally were composed of 
HEW staff members who had either volunteered for the assign- 
ment or had expressed interest in working with the new legisla- 
tion. A number of the staff members active on these early task 
forces have ‘continued in influential roles within HEW’s sub- 
sequent civil rights operation.” 

By the time the Civil Rights Act of 1964 was passed, HEW 
had developed considerable momentum for carrying forward the 
mandate of Title VI. The Office of General Counsel, under the 
direction of Reginald Conley, then Assistant General Counsel 
for Legislation, bore the major departmental responsibility 
during this initial phase. At the same time, an interagency com- 
mittee, which included representatives of the White House, the 
U.S. Commission on Civil Rights, the Department of Justice, and 
the Bureau of the Budget, was convened for the purpose of 
drawing up a consistent, uniform set of Title VI regulations.** 
The initial set of regulations was drafted for HEW and then 



^ Tlu* nuinbur iind varifly of momoramla of law «n*w considorabty during tho year nr two fot lowing pa.s.saKo 
of Title VI. An effort was made within IIKW to develop an indeX'di^est of these opinion.s for use within the 
Ilepurtment and fur their (vossihle use by other aKoticies witli Himilar Title VI problem.s. Despite a fair 
amount of worh, the di»:e.st never was i.s.sued. The main reason «iven by lIKW'sOffuv of General (‘otinsel 
was that le^jal opinion.s developed in HKW were applirabte only to HKW adniini.stere<l programs and Would 
be of little u.se, if not artuatty misleading, to other Federal a^eneies whieli mi»:ht try to apply them in inter- 
pret in their own Title VI respon.sibilitie.s. Subsequently, the I.)epartnient of Justice, in exercising; its re- 
sponsibility for eoonlinatin^; Title VI efforts, revived the hh-. of developing a central tile of lej;al opinions 
dealing with Title VI. Despite wide enneurn.‘nee on the part of representntive.s of a number of Title VI 
n^eneie.s and of this Commission that such a file could be extremely belpfut, n central file never has been 
created. 

* E.tr.f Louis Rives, formerly with the Vocational Rehabilitation Administration, is currently Director ol 
the Operations Division; Edwin Yournian, formerly As.sistanl General (toun.sel for Welfare and Educatiui , 
is currently Assistant General Counsel for Civil Rights. 

"(’onKressional Quarterly, week ending Apr. *J, liHio at 021, 
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used as the standard for rej^ula^^ions of the other Title VI agen- 
cies. In the fall of 1964, Assurance Forms (44rs) and State- 
ments of Compliance " were developed within HEW. The former 
were to be submitted by all recipients of Federal financial 
assistance; the latter, by State agencies administering con- 
tinuing? programs. With the distribution of the 441 ’s and State- 
ments of Compliance, the phase of “paper compliance” was 
launched. Some onsite reviews were conducted, primarily in 
response to complaints of discrimination against hospitals and 
other health facilities. There were relatively few reviews of 
schools, rehabilitation centers, and other facilities and services 
of HEW recipients. During this initial stage of compliance ac- 
tivity, staff members encountered varying degi'ees of resistance 
from program administrators and regional people within their 
own agency who often were identified closely with State and 
local officials. The latter urged a “go slow” attitude and com- 
plained that more time was needed to prepare their own staff 
members, boards, and local communities regarding the require- 
ments of Title VI and the expectations of HEW officials. 

Finally, this first phase was characterized by uncertainty on 
the part of HEW staff, recipients, and the general public regard- 
ing the commitment of the Administration, the expectations of 
agency administrators, and the standards by which compliance 
would be determined. Although many of these uncertainties 
abated by the second or third year after the compliance program 
began, vestiges of confusion have persisted. 

PHASE II 

In December 1965, 1 year after the regulations had been issued. 
Secretary Gardner established within the Office of the Secretary 
a Civil Rights Office, hereafter referred to as the Office for Civil 
Rights (OCR). F. Peter Libassi, then Deputy Staff Director of 
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the U.S. Commission on Civil Rights, was appointed to head the 
new office and was designated Special Assistant for Civil Rights. 
In a memorandum to agency heads and other top level adminis- 
trators, the Secretary set forth the respective responsibilities of 
OCR and of the operating agencies.*^ 

Tho responsibilities assigned to the Special Assistant and his 
staff included policy development; staff leadership; development 
of civil rights training programs; coordination of HEW’s activi- 
ties with the Department of eJustice, the U.S. Commission on 
Civil Rights, the Civil Service Commission, and the White House; 
liaison with the Office of General Counsel; representation of the 
Department in dealing with Congress and other groups as re- 
lated to the civil rights program; and establishment of a system 
of record-keeping, reporting and notification between operating 
agencies. OCR also was responsible for aiding in the investiga- 
tion of “important or difficult cases” and recommending action 
to the ^secretary regarding unresolved cases. In situations where 
the Secretary had established guidelines, Libassi’s office was 
empowered to take action on behalf of the Secretary. Where 
more than one agency within the Department was concerned 
with compliance on the part of the same recipient, OCR was to 
assign primary responsibility. In summary, the Special Assistant 
to the Secretary was to “exercise leadership and technical guid- 
ance and serve as the Secretary’s representative with respect 
to compliance activities throughout the Department.”*'* 

The head of each operating agency within HEW was directed 
to designate a special staff assistant for civil rights. The staff as- 
sistant was to have duties parallel to those of the Special Assist- 
ant to the Secretary. Operating agencies were charged with 
responsibility for organizing and administering a plan to assure 
“effective compliance with Title VI,” including implementation 
of an “affirmative program to accelerate compliance”**^ and 
a compliance investigation and inspection program both on a 
routine basis and in response to complaints. Operating agencies 
were directed to resolve, insofar as possible, all routine problems 
of compliance and to report and recommend action on unresolved 
cases to the Special Assistant to the Secretary. At the same time. 



Momorundum from the Secretary, “Title VI of the Civil Kitrhta Act (12-14-05).“ 
/(/. at :l. 

Ibid. 

•Mbid. , 

Id. at 4. > 
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the Secretary assig:ned each operating? agency responsibility 
for compliance by specific types of institutions “as related to 
Title VI, with all other operating agencies to be guided by its 
findings.”*'* 

Each regional office was to have a special civil rights staff 
assistant to the Regional Director supported by funds from the 
operating agencies. The special assistant was to serve in a staff 
capacity, advising the Regional Director and the Special Assist- 
ant to the Secretary on progress and problems of compliance 
in his region. He was to help coordinate each agency’s field activi- 
ties with those of the other agencies, assist in “difficult negotia- 
tions,” arrange for assistance from regional program staff as 
needed, organize employee training programs, and provide 
coordination and leadership in cornmunitywide programs to 
accelerate compliance in localities receiving assistance under 
more than one departmental program.-*’ Despite the broad au- 
thority assigned to regional civil rights staff assistants, the 
Commission found little indication that they played a significant 
role in HEW’s Title VI effort. 

During this phase of the Title VI program, compliance was 
left mainly to the operating agencies- Although, in theory, a 
compliance program administered by the operating agencies 
should have greater impact in terms of imparting equal oppor- 
tunity objectives to program managers than a centralized opera- 
tion would have, in practice there is little indication that this 
actually occurred. Compliance staff members connected with 
operating agencies were regarded as specialists in civil rights. 
They had no real authority with respect to program manage- 
ment. Rather, they were largely a separate unit with little in- 



*■* IliiiL 

Till' following won* assi^ncii: 

(1) lloiiUh Sorvico-hoaUh t>rof(>«<sions. oiliiralion iiiiit n'soarch. rosoaroh insiiuilions. ami SltiU‘ 

and loral hoalth doparlnu'iil.si hcnm* hoallh a^oiicios, Itnspilals. and nursing (‘onipliamv roHimn- 

for hospitals, nursing homos, and homo hoallh sorviros will ho oarriod out hy an intora^onoy 
toatn undor iho loadorship of tno I’uhlio lloallh .Sor»*ico. with porsnnnol oonlrilmti'd hy .Social Socurliy. 
Welfare and Vocal ioiml Uct ahilitnlion as well as llio I'uldic llcallh Service itself, 

(1!) Onioo of Kdaealioii-olemoniary. secondary, ami higher education inKlitiilions (exct'pl for hoallh pro- 
fessions) and Stale (leparlnionls of education (except for vocational rehahililalion). 

(.H) Social .Security Adininislralion - assistance, inchidiiu; staff and services, to the I'uhlic Ilt'itllh S<*rvice in 
connection with the coinplinnee responsihililies for hospitals, nursiiu; homes, and home h(*alth services. 
(•I) Welfare Adininislralion -Slate and local welfare atjencies and their vendors otherwise unassij;ned; 
assistance including staff and services to the 1*uhlic Health Service in connection with compliance re* 
sponsihililies for hospitals, nursing honu's, and home health services. 

(fi) Vocational Kehahililalion Adininislralion -Stale and local rehahililalion atreneies and iheir vendors 
(see dehniliou at p. — infra.) otherwise tmassiirned; assistance inchtdim; staff and servie<>s to the Piihlic 
Health Service in connection with the compliance respmislhililies for hospitals, nursini; homes, and home 
health services. 

" Id. at Ti. 
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fluence on the programs of the agencies out of which they func- 
tioned. If anything, their efforts were impeded by the structure 
of which they were a part. Later, however, when the Title VI 
responsibilities of HEW were centralized, the knowledge of the 
program, which many on the equal opportunity staffs of the 
operating agencies had gained, proved of value. Many from these 
staffs moved directly into OCR and continued to function in their 
special areas. 

PHASE HI 

In 1966 the House Appropriations Subcommittee directed 
HEW to place all departmental Title VI enforcement responsibili- 
ties in one office. The reorganization started late in Fiscal Year 

1967 and was completed several months later.-' 

With the reorganization, all Title VI compliance activities and 
staff were withdrawn from the operating agencies and central- 
ized within OCR. At the same time, a large number of OCR staff 
was reassigned to the regional offices. Each of the nine regions 
was to have a Civil Rights Director with sufficient staff to con- 
duct the necessary field reviews and investigations in his region. 
The Atlanta, Dallas, and Charlottesville offices, which contain 
the major portion of civil rights staff, were the first to become 
operational.-- 

Although each of the field offices has had a somewhat different 
character and orientation, this does not appear to have hamp- 
ered the conduct of the Title VI compliance operation. Antici- 
pated problems of communication and coordination did not 
materialize to any significant extent. Indeed, the proximity to 
the field of operations has facilitated onsite reviews and investi- 
gations, permitted a closer working relationship with regional 
program administrators, and led to a better understanding of 
regional and local problems. 

PHASE IV 

On March 1, 1968, Secretary Gardner resigned and was suc- 
ceeded in office by Wilbur J. Cohen.-" Libassi left HEW in April 

1968 to join Gardner at the Urban Coalition. F'ollowing Libassi’s 



*' SiH* .*12 Fell. Ui'K- Although tin* transfer of fu net ions for thi* Administration of Title VI from the 
tipenitiiiK UKoiicieH to the Ofllre of the Secretary was announced in the Federal KeCTHter, Oct. lH, 1%7, the 
reorKHnir.ation process was a gradual one which heiran several months earlier and continued into the winter 
of 

At the time (’ommission field work was conducted for purposes of the present survey, several of the 
regional olfiees were still not fully staffed. 

■Cohen was nominated to succeed Gardner on March 22 and was confirmed by the Senate on Mayi), 10f>K. 
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resijcnation, Ruby G. Martin, formerly Director of Operations at 
the Office for Civil Rights at HEW, was named to direct that 
Office. She continued many of the basic policies which had been 
established during the Gardner/Libassi periods** In addition, 
certain new emphases were given to the compliance effort. For 
example, attention was focused on school segregation in the 
Northern as well as in the Southern and border States. Renewed 
efforts also were made to desegregate school districts in the 
South in which Negro students constituted a majority. 

The distinguishing features which set Mrs. Martin’s year in 
office apart from the preceding 2 years under Libassi are related 
more to the change in Secretaries than to the shift in OCR lead- 
ership. Under Wilbur Cohen, OCR, in effect, was downgraded. 
Secretary Cohen appeared to believe that minority groups were 
likely to benefit in the long run more from improvement in such 
basic programs as social security, welfare, health, and education 
than from vigorous enforcement of Title He felt this was 
particularly true in situations in which Title VI efforts jeopar- 
dized the chances forgetting important social legislation through 
Congress or jeopardized chances for more substantial appro- 
priations for socially valuable programs, Cohen’s suggestion 
toward the end of his administration that the Tit’ ' VI compli- 
ance operation might be better off if it were moved to the De- 
partment of Justice appears to reflect this viewpoint. 

Mrs. Martin lacked the same access to the Secretary as her 
predecessor had had. Although the title, “Special Assistant to 
the Secretary for Civil Rights” was carried over, Mrs. Martin 
never had a relationship with Secretary Cohen comparable to 
that between Libassi and Secretary Gardner, In addition, an 
administrative layer was interposed between her office and the 
Secretary with the appointment of Edward C. Sylvester, Jr,, 
as Assistant Secretary for Community and Field Services. Syl- 
vester was assigned, among other duties, broad administrative 
responsibility for OCR and other component units within the 
Department.-*' 



Hi.‘huoi cfTurts rullowiul devrlopud in HMi? and early nMlKaiul promulgated 

in March 1968; a protcram of state agency reviews which was on the drawing; board during Libassi's director* 
ship was initiated on a pilot basis in .Maryland late in January 196H and was extended toother States after 
.Mrs. .Martin asKumed leadership of 0('U. 

•'See. for example, the remarks made by then Under S(*cretary <»f IIKW, Wilbur J. roheii. at the 1967 
biennial conferenee of the American 1‘ublie Welfare Association, Washinirton, !).(*., December 6-*9, 1967. 
Cohen addressed the December 9 plenary session and also responded to questions from the floor relatiiiK 
to controversial provisions contained in the 1967 Amendments to the Social Security Act. 

■•*This is not to imply that Sylvester in any way hindered the operations of OCK. On the contrary, Mrs. 
.Martin stated that this p<»aed no problem for her. She said the Secretary had been concerned about too immy 
l>eople reporting to him but that she herself continued to report directly. (Martin interview Auk. -d, 1968.) 
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CHAPTER III 



ORGANIZATION ANO STAFFING” 

In terms of its structure, function, and personnel, the Office 
for Civil Rights (OCR) has been in a state of fluidity since its 
creation late in 1965, From the standpoint of size, however, 
OCR has changed very little over the lar"* 2 years. In Fiscal 1968, 
there were 328 authorized positions witnin OCR with a budget 
of $4,359,000. In 1969, 326 positions were budgeted at $4,808,000. 
The 1970 budget request calls for 401 positions at an estimated 
cost of $5.5 million. 

Although Title VI work absorbs the preponderance of OCR 
staff efforts, the 326 positions currently authorized cover a 
variety of other equal opportunity activities. For example, the 
Civil Rights Division of the Office of General Counsel has 33 posi- 
tions, all of which come under OCR and are paid for entirely out 
of OCR’s budget. Much of the Civ,l Rights Division’s legal work 
involves Title VI matters, but time is also spent on contract 
compliance and other equal opportunity problems.-” Thus an 
estimated 250 to 275 staff members, not 326, are engaged in 
Title VI activity. Title VI staff is responsible for monitoring com- 
pliance in approximately 20,000 school districts, 13,000 nursing 
homes, 9,000 hospitals, and approximately 20,000 health and 
welfare facilities and service units. On the basis of compliance 
reports and other current information, onsite compliance reviews 
were indicated for approximately 17,000 recipients of all types 
as of early 1969.-'* 

Structurally, the present organization of OCR is relatively 
simple. The Office is headed by a Director who has under him 
a Deputy, an A.ssistant Director for Management, and staff 
assistants. Immediately below the Director are four major divi- 



'' This rhapti-r tha ori'ain/.ation atai stalhn^ of 0('U as it existed int>:irly liui'.i. In Doccaihar t'.Hiti 

HKW aruioum'iMl a proposal for cxU'iisivo raor^anir.ation ofOCK. 

No rlforl is madi* to tiu* struct iiri* of IlKWs c(iual opportunity niachituTy as it apptuircd in I'arliiT 
years. An exercise of this sort would prohaldy prove coiifusinK to the reader ami would add little to the 
utility of the report. However, in t'liapter \\ "Coinplianre 1‘rocediires," we have attempted to provide greater 
i hronoloKleal perspective l»y out hniUK some of thetremi.s and siKiiineant eviuits wlni'li were the forerunners 
of current activities and polieie.s. 

•"There are approximately ir» contract compliance specialists, six .stafT memhers nssitrned to in-house 
equal employment opportunity matters, and five or six mi.seellaneous non-Title VI jobs which are n*pre- 
seated within Of'K s stafT of llliii. 

Telephone conversation with Kohert Hrown, Assistant Uireetor for .Mananemeiit (March liMl'i). Later 
chapters discuss the v,iHous compliance procedures which have hceii and currently are heiuj; used to cope 
with this task. 
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sions: 1) Operations Division; 2) Program Planning and Develop- 
ment Division; 3) Contract Compliance Division; 4) Information 
Division. 

OPERATIONS DIVISION 

HEW’s basic Title VI compliance functions are the responsi- 
bility of the Operations Division which has two major com- 
ponents. One is the Education Branch which is responsible for 
elementary and secondary school deseKreKation and for 
compliance by colleges and universities. The second is the Health 
and Welfare Branch whose broad province encompasses all of 
HEW’s other Title VI programs. Within the Education Branch, 
three separate units are responsible for elementary and second- 
ary school deseKreKation in Southern and border States, elemen- 
tary and secondary school desegregation in Northern and 
Western States, and compliance by colleges and universities 
throughout the country. 

PROGRAM PLANNING AND DEVELOPMENT DIVISION 

In theory, a Program Planning and Development Division 
(PPD) exists which was designed to include component units 
parallel to those within the Operations Division and to have, in 
addition, a Research and Data Analysis Branch. In practice, 
PPD never materialized in this way. The Research and Data 
Analysis Branch became the major component of the Division. 
But even here, a substantial portion of the functions of the 
Branch was contracted out earlier in Fiscal Year 11)61). PPD as 
of January 11)69 was, in actuality, an empty shell. 

CONTRACT COMPLIANCE DIVISION 

The Contract Compliance Division was established and staffed 
late in 1967. It is responsible for monitoring compliance under 
Parts II and III of Executive Order 11246 [nondiscrimination 
in employment by Government contractors and subcontrac- 
tors and nondiscrimination in federally assisted construction 
contracts]. 

INFORMATION DIVISION 

Major functions of the Information Division include receipt 
and distribution of all incoming OCR correspondence; prepa- 
ration of responses to inquiries about HEW’s Title VI compli- 



Ui»}*i»onsil)ility for nM’elpt* loKKin^» and e<mtr«l of ull mull sent to ()(‘K, includitii; distribution und roii- 
trol of ull rompluints coming Into tho OJbro, is lodKed with the (’orrespondenre und Kilintj Hrunrh. 
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ance program; liaison with the press and other interested 
orgranizations and individuals; and service as a central reference, 
materials, and information source for civil rig^hts staff, other 
Federal ag^encies, press, interested org:anizations, and the 
g^eneral public. 

CIVIL RIGHTS DIVISIO.^ OF OFFICE OF GENERAL COUNSEL 

In addition to the four divisions described above, OCR receives 
direct staff assistance from the Civil Rig:hts Division of HEW’s 
Office of General Counsel.-** The Civil Rights Division is respon- 
sible for providing: leg;al services in connection with the activities 
conducted by OCR and in connection with the administration 
of Title IV of the Civil Rigfhts Act of 1964 by the Office of Educa- 
tion. Responsibilities also include service as counsel for the 
Department and for other Federal departments and ag:encies 
in consolidated administrative. proceeding;s under Title VI or 
Parts II and III of Executive Order 1124G. 

REGIONAL OFFICES 

Each of HEW’s nine regional offices was assigfned OCR staff 
in 11)68 pursuant to the 1967 reorR-anization. The following 
table shows the authorized staff for each region, as of the time 
this report was prepared. 



Atlanta 


4(5 


Charlottesville 


.30 


Dallas 


21) 


San Francisco 


10 


New York 


23 


Chicago 


2.'’) 


Boston 


8 


Denver 


.'■) 


Kansas City 


\ 







The organization of each regional office parallels that of the 
central office in the sense that each has a Director, an Educa- 
tion Branch, and a Health and Welfare Branch. With the excep- 
tion of Boston, Denver, and Kansas City each regional office 
has at least one person assigned to contract compliance, while 
the remainder work with Title VI. Each regional office also has 
a General Counsel who is available to the regional OCR for 
consultation and assistance when the need arises. 

I'hcrivi) Ki^hls Oivisimi is inrluiifd for tiiiilvTi't ))urposcK a.s n of 0('U, il i.s actually 

a part of lIKW's of (u*ru*ral (NiuhHfl. 

Tlu* KariKas t-ily t)lVu’t* han iifviT been operational. Tla* urn* «tafT poMition currently ia otTUpiiMl by a 
nonprofcasioiial. At this writinjr. there la talk of reor^ranlzlnjr rejrionnl o)H‘rationM. In thU event, KanauH 
(’lly likely woiilil be a lirat tar>ret. (I)ataon fe>ri<»nal offire staff alze as of October I%p), 
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CHAPTER IV 



STAFF DEVFLOPMENT AND TRAINING 

HEW is unique ainonj? Title VI aj^encies in having? a separate 
Training and Staff Development (TSD) unit within its equal 
opportunity organization. TSD, created in 1967 during the re- 
organization is an integral part of OCR and is responsible “for 
planning and developing a comprehensive . . . program specifi- 
cally designed to meet the performance needs of the OCR staff, 
clarify Title VI and contract compliance relationships of Agency 
program personnel and State agency counterparts.” 

A major task of the three-man unit is seen as “encouragement 
of team building, communications cohesiveness, group growth, 
and interstaff relations which will improve OCR performance.” 
The unit has served as consultant not only to OCR staff in Wash- 
ington and in regional offices but, on occasion, to staff from the 
operating agencies.'*'* In addition, TSD has served to explain 
HEW civil rights policies and OCR functions to interested in- 
dividuals and outside organizations. 

Under Libassi, TSD was given firm support. This support and 
the discretionary powers afforded TSD have enabled the unit to 
do an effective job in the areas of orientation and training for 
new OCR employees.**'* 



EARLY OCR TRAININC ACTIVITIES 

Formal civil rights training within HEW dates back to early 
1966 and predates TSD. From February through June 1966, 
training sessions were conducted in Washington for Equal Edu- 

Undati>(i im*im>ninHuin iKSUrd by Uu* Ofllri* of the AsMlstnnt Diroctor for MiinaKi'niont (OCR); Trainitiu 
fill// Stuff Ilf vrluimivtit , nutl (Irf/niiistttiun. 

•Mdatl. 

Thooretirally, TSl) also has hern available to assist Stato atroni'y porsotinid in iindorstandinKand implt*- 
niontinK tbiir rosponaibilitios undor Titli* VI and Kxi'rutivo Ordor 111140. In practiro, it has workod pri- 
iiuirily with OCR staff. No instanro has oomo to the Cuniini.n.sion*s attention in whieh tniininir or consultation 
were directly provided to State personnel. 

** In a inemorundum to OCR professlunui stuff in Oecemher P.MJ7. I.ibassi stated*. **I place the hlKhe.st 
priority upon trulniuK and staff development and expect everyone to work closely with II ill (Harold Iliinton, 
Chief* of TSl)j and his stuff to identify ways to improve oiir effort and provide *^utstandiiiK learninK experi- 
enees for our stuff. We must continually devise ways to improve per form an cr| increa.se effectiveness, and 
insure iiiaxiiiiuni investment of our resouri'es.** 



cational Opportunity Proffram (EEOP) staff by EEOP adminis- 
trators assisted by Libassi’s office. 

At about the same time, an intensive effort was made to train 
compliance officers for hospital reviews (ti conjunction with 
certification of hospitals for participation in Medicare. In April 
and May 196G, the Office of Equal Health Opportunity (OEHO), 
which at the time was the compliance arm of the Public Health 
Service, trained approximately 250 Public Health Service and 
Social Security Administration staff members working out of 
the Atlanta Refjional Office and an estimated 125 Federal officials 
from the Dallas rep;ion. Sixty medical students, who were em- 
ployed to conduct reviews during the summer of 10G6, received 
training in Washington.'*' 

Although efforts were made to recruit persons for compliance 
work with experience in the subject areas (i.e., health and educa- 
tion) under review, few, if any, of the trainees possessed the 
combination of attributes -program knowledge, investigative 
skill, commitment to the objectives of Title VI, and an under- 
standing of its legal requirements — which a compliance officer 
should have to do an adequate job. Despite the intensity of these 
early mass training efforts and despite the ability and sincerity 
of OEHO and EEOP officials, it simply was not possible to develop 
a cadre of high calibre compliance officers in the time allotted.*"* 

TRAINING ACTIVITIES FOLLOWING OCR REORGANIZATION 

With the reorganization of OCR and e.stablishment of TSD, 
the focus and type of training shifted. There has been greater 
innovation. For example, consultants from the Natii 7 »nal Train- 
ing Laboratories have been utilized to work with key OCR staff 
members in an effort to create a more effective and cohesive 
team. Since mid-1967, periodic meetings, consultations, and 
training sessions have involved program administrators from 
the Bureau of Family Services, the Work Experience and Train- 



•' OEHO wa« aKKinted by the r'ommissicm on Hvil the (’ivil Serviee CommiKNion, th»* Hejiartment 

or*IUKtico. and OCR in developing luul rnndurtint; these traininK proKrams. Title VI truiniiiK ulsu was pro- 
vided In 15H»n for prot;rain stulTfrom the Wuahlnjfton, Atlanta, and Kansas City oflices who were detailed to 
eondurt romphm"^ reviews of hospitals aiid extended rare facilities applying for Medicare rertitirutiun. 
The last larpe si’ale t ruining effort took place in early 1*.»G7 when more than romplianee officers received 
intensive tralninKr in Washini^on under EEOP auspices. 

•"The (Tonimission knows of no effort to evaluate the performance of the llH5fi-<i7 hospital and school 
eomplianre reviewers. Kindintrs of noncompliunce received scrutiny hut. In most instance.s, a finding of 
compliance iievel Wfis reviewed unless a subsequent complaint broutcht it to the attention of HKW officials. 
HEW reports that deseif relation plan school districts which were visited in UMld-r»7 were* siihsequ* ntly 
reviewed by OCK. However, thousands of hospitals, nursing homes, and extended care facilities today 
are deemed to 1 h,» in compliance ba.sed on reviews conducted 2 to years into by persons whose only Title 
VI training came in the form of a “crash*' traininjf program on the eve of their field work. 
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ing Program, the Social Security Administration, and other 
constituent agencies within HEW. Most training activity now 
is conducted in small groups, sometimes with as few as four 
persons; rarely with more than a dozen. 

In line with decentralization of OCR staff, training responsi- 
bilities as well as location have been shifted increasingly to the 
regional offices.*”* This shift perhaps is a natural outgrowth both 
of the decentralization of siaff and of the leveling off of civil 
rights compliance activity. Despite significant staff turnover 
within OCR, there now is a krge reservoir of experienced civil 
rights specialists. The regional offices are staffed and new em- 
ployees come in increments of one and two, not 10 or 20. The 
branch chiefs of the regions orient and train new workers in 
their units. Experience and training in field reviews are obtained 
by accompanying senior workers on investigations, then con- 
ducting reviews under direct supervision. In large regional 
offices, such as Atlanta, the Regional Director participates in 
training. And, in Atlanta, orientation and training sessions 
are held, from time to time, for all employees who have joined 
the staff recently. 

FUTURE POSSIBILITIES 

With a diminishing influx of new OCR workers, the need for 
rapid orientation, training, and utilization of staff— a major 
factor in the establishment of T'£i) — is lessened. With decentrali- 
zation of many OCR functions including training, there is some 
likelihood that the TSD unit, as it has existed for the past year 
or two, will be phased out.*” 

Some civil rights authorities believe it would be most unfor- 
tunate if TSD were to be completely abandoned. The need for 
equal opportunity training— for new as well as present staff— is 
a continuing one. At present, TSD is uniquely equipped from the 
standpoint of skill and experience to meet this need. It also rep- 
resents the only major fulht^ime resource and focal point which 
exists within the Federal establishment for planning, develop- 
ing, and cai rying out equal opportunity training. HEW is viewed 
by many as the standard bearer for Title VI implementation at 
the Federal level. Its ability to provide meaningful equal oppor- 
tunity training for HEW personnel is one aspect of this role. Any 
reduction in training and staff development activity would 
further erode the Federal equal opportunity effort. 

'■'TSh still furnishrs rpsoiirros, (Irvolups matrriiils, rornmt ami pnividos cttlu*r ussistanra to retrionnl 
0(’U stair. It uUo is Hvuilahlo f«r consultation uml tlirovl parlinpulion in condiictinK trainintr so.ssions. 

A sih»;lo rulHimc tr.iinintr roonlinator for TSl!> or porhaii.s a hijrh U*wl 0(’U adininistrutor with part* 
liiht* trainin*; rosponsilalitios is likely to ropluro the present unit. 
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CHAPTER V 



COMPLIANCE 

The term compliance covers a variety of activities. It ranges 
from the mere issuance of explanatory pamphlets and educa- 
tional materials to hearings pursuant to fund cutoffs. This 
chapter is primarily concerned with the procedures by which 
HEW has sought to assure compliance with Title VI — assurances, 
statements of compliance, compliance reports, complaint investi- 
gations, compliance reviews, and enforcement proceedings. 

The chapter also is concerned with the role that program 
administrators have played in the HEW compliance effort. In 
theearly years followingthe enactment ofTitle VI, responsibility 
for compliance rested with the operating agencies. Despite the 
fact that this responsibility now is centralized in OCR, program 
administrators continue to play a key role in determining 
whether the goals of Title VI are achieved. 

ASSURANCES 

HEW Form 441, “Assurance of Compliance with the Depart- 
ment of Health, Education, and Welfare Regulation Under Title 
VI of the Civil Rights Act of 1964,” has been the prototype for 
assurances which most other Title VI agencies have required of 
their recipients. The specific language of the 441 was developed 
by HEW’s Office of General Counsel in consultation with the De- 
partment of .lustice. Numerous discuiisions were held and many 
drafts were prepared before the final version [December 1964] 
was issued. The assurance is set forth in three paragraphs con- 
tained on a single page." By signing, the applicant for Federal 
financial assistance agi’ees to comply with Title VI “and all re- 
quirements imposed by or pursuant to the Regulation of the 
Department of Health, Education, and Welfare (45 CFR Part 80) 
issued pursuant to that title . . . ."'-The applicant also express- 



" A fi‘W of explanatory material in quoHtlon and answer form amjmpany the distrihution of eaeh 

441. (“Kxplunntion of HKW Knrni No. 441, Assurance c»f rompliance with the llepurtment of Health, Kdiica' 
tion, and Welfare Ilejrulatlon Under Title VI t»f the (*lvll UlKhts Act of ' 

•' llKW-441 U2-0I). 
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ly recoj^nizes that “FedcM'al financial assistance will be extended 
in reliance on the representations and agreements made in this 
assurance and that the United States shall have the right to 
seek judicial enforcement of this assurance.’* 

In the months immediately following enactment of Title VI, 
it was generally believed that a well-drafted, legally sound as- 
surance would provide the major tool in Title VI enforcement. 
Although varying degrees of opposition to the 441’s were antici- 
pated, optimists believed that, once the assurance was signed, 
the battle would be all but over. A less sanguine viewpoint re- 
garded “paper compliance” as little more than a futile exercise. 

Perhaps the most widely held opinion was that assurances 
would be only one of the instruments among the many which 
would have to be forged in the years ahead. According to this 
view, 44l’s would achieve at least two purposes. First, by placing 
recipients on notice that they were liable to forfeit Federal 
financial assistance if they violated Title VI and obtaining the 
signed assurance, it would spur many recipients to make bona 
fide efforts to comply with the law.** Second, the assurance itself 
would provide a clear legal basis upon which action could be 
taken to terminate funds if the recipient refused to sign or 
blatantly violated the agreement. 

The extent to which these varying contentions have been 
borne out never has been accurately a.ssessed. However, in the 
summer and fall of lOfif), this Commission conducted a survey 
of health and welfare services in the South. Among its findings 
were the following: **' 

1. Written agreements to comply with Title VI had been ob- 
tained from most recipients of Federal financial assistance. 

2. Progress had been made in the elimination of the ino.st 
overt forms of segregation such as separate hospital wings 
and segregated waiting rooms and public facilities. 

3. A few instances of rapid and complete hospital desegre- 
gation were noted. 

4. There continued to be widespread segregation or exclusion 
of Negroes in federally assisted programs at the State and 
local levels in the areas visited. Discriminatory practices 
included: 

(a) assignment to wards or rooms by race 



«« fhitl, 

" (*lo.s»»ly iishoi'IuUm) with tills vi»»\v was llu» lliou^hi tlial llu* I trs ami llu.» t»xplanaiory materiiil mroin- 
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(b) exclusion of Negroes from many child care institutions, 
nursing homes, and training facilities 
{c) segregation of patients in doctors’ offices and referral 
of patients to hospitals on the basis of race 
(d) segregation in some State operated hospitals and train- 
ing facilities and some federally assisted local health 
programs. 

The Commission noted “the failure to adopt adequate review 
and compliance procedures has made it impossible for HEW 
to know whether discrimination is actually being eliminated,” 
Thus on the basis of this early review, it appeared that the mere 
obtaining of assurances from recipients provided no guarantee 
of full compliance with Title VI. Subsequent reviews and studies 
have furnished additional evidence that submission of 441’s 
did not in fact assure compliance with Title VI/" 

Despite the clear limitations of placing sole reliance on sub- 
mission of 441’s, it would be inaccurate to conclude that they 
have been without value. Undoubtedly, in many instances, the 
441 has been the pivot around which changes have taken place 
at the local level. For many recipients, the fight has focused on 
.submitting an assurance itself. Once these recipients became 
convinced that this was a prerequisite to continued Federal aid, 
they generally submitted the assurance and altered existing 
discriminatory practices. 

Present Status of Assurances 

Submis.sion of an assurance is required of each new recipient of 
Federal financial assistance and is required for any new program 
under which Federal aid is to be provided. For its own use and 
as part of its responsibility under the Coordination Plans,'^ 
HEW compiles and periodically publishes lists of Title VI assur- 
ances received. Listings are in three broad categories. The 
fir.st include.s medical, health, and welfare agencies and organiza- 
tions which have submitted 441’s. The most recent cumulative 
list contains the names of approximately 30,000 such recipients. 
The second lists the names of colleges and universities which 
have submitted a.ssurances. As of October 1068, nearly 2,500 
institutions were listed. The third list, elementary and second- 



"• Id. at -M5. 

Vor t'xnmplo, .Sr/»o«>I i)rMvyrvifniioft, a n'port of tlw V1.S. roniiniasion ('ivil 

Kijrhta, .Inly lSMi7. 

“ Sot* • 'haptor V! for <Hscu»siun of coordinutcd I'nforcvmi'ht jironMlurt’s aiul IlKW'.s rolcthcTt'in. 

(’uinulutivu l.ist No. HI (AukuhI 
“Sec Cumulative l.ist C-.t2 (October 1068). 
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ary schools, has never been published. The Department ex- 
plained that there are so many schools and school districts and 
the situation is so fluid due to construction of new schools and 
consolidation of former school districts that such a listing' is 
impractical.'*’* 

These lists show only that an assurance has been received by 
HEW. Compliance status is not indicated. The latter is reflected 
by a weekly report*'’- which lists all HEW recipients subject to 
compliance action and shows at what stage enforcement pro- 
ceedings stand.''*'* 

STATEMENTS OF COMPLIANCE 

Another paper device used by HEW has been its “Statement of 
Compliance with the Department of Health, Education, and Wel- 
fare Regulations Under Title VI, Civil Rights Act of 1964.” 
These statements of compliance must be submitted by State 
agencies administering continuing programs in the areas of 
health, education, and welfare. 

The statements of compliance are similar to the 441’s in that 
they require a commitment to abide by Title VI and the HEW 
regulations thereunder. However, the statements of compliance 
are intended to be much more comprehensive and specific than 
the 441’s. In addition to certain standardized language such as 
an introductory statement of purpose and enumeration of State 
agency practices regarding nondiscri minatory provision of 
services, use of facilities, opportunities to participate, and 
employment practices, they also call for information which 
varies from one State agency to another. Such information 
includes a listing of specific programs receiving Federal financial 
assistance administered by the State agency, a description of 
methods of administration by which the State agency will carry 
out the Title VI requirements, a listing of programs not in com- 
pliance, and a detailed account and timetable for coming into 
compliance. 

An intensive effort was made in early li)65 to develop the 
statements of compliance, distribute them to State agencies, 
and review them intensively when they were returned. This 
latter process of review often led to considerable negotiation 
with the State agency. In some instances, statements of com- 
pliance went back and forth between HEW and the State several 
times before HEW deemed it acceptable. 

Teli'iilioiit* I'urivcrHUtion with Mrs. I’hyllls Smith, 0(’K Information OthreUan. 

IIKW .Status of Title VI ('omplianre hitenmcucy 

"Nutii’e of intention to initiate formal enforeement proeeetlititfs," "Title VI promtures eomplele; 
onler terniinatintf firnils in efTeet after <Iate indicate*!," etc. 
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In submitting? their statements of compliance, the State ap:en- 
cies are not required to follow the identical format developed by 
HEW so long as all major areas, particularly methods of admin- 
istration, are covered. In practice, agencies following the pre- 
scribed format verbatim, generally found that their statements 
of compliance were accepted readily. Agencies which departed 
from the format, including those which made a bomtfidc attempt 
to provide more detailed information or to adapt some aspect of 
the statement to fit more appropriately the peculiarities of its 
own programs, often were subject to question. 

The negotiating process which rev ^Ives around the statements 
of compliance has been strictly a matter of papei\ In few in- 
stances prior to 1968 had HEW gone beyond the four corners of 
these agreements and attempted to evaluate the actual com- 
pliance status of the particular State agency. Some HEW officials 
have felt that, as a tactical matter, it would be unwise and 
unfair to ask the State agency to make certain promises and 
give certain assurances and then proceed immediately to verify 
the truth of the agency’s statements. Others have felt that, as a 
matter of legal strategy, it made more sense to obtain the state- 
ments of compliance and rely on them in good faith. Then, they 
felt, if subsequent events proved that the statements could not 
be relied upon, it would be easier to begin proceedings against 
the State. In retrospect, these views simply may have been 
rationalizations which masked practical considerations. In 
reality, there has been neither sufficient staff nor sufficient 
technical knowledge available for the kind of lengthy, intensive 
scrutiny which a review of a continuing State program requires.'** 
Even “paper compliance” has been time consuming and diffi- 
cult. On June 3, 1965, then Assistant Secretary Quigley sent a 
forceful memorandum to heads of operating agencies, regional 
directors, and other key HEW officials with Title VI responsibili- 
ties deploring the slow pace at which the Department was mov- 
ing. Quigley’s memorandum read, in part, as follows: 

Today is June 3rd. 

Exactly 6 months ago, on January 3, 19fi5, the Department’s 
regulations for implementing Title VI of the Civil Rights 
Act of 1964 became effective. These regulations require that 
in order to continue to qualify for Federal financial assist- 
ance the State agency shall submit “a statement that its 



.Statt* a>jc«ncy n*vifw prot^rum disfuswi) l»t*low is an attfmjit to doat wit!» this prohloni. 
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proj^am is conducted with all the requirements imposed by 
or pursuant to the Department’s regulations.” 

Six months later, here is what our scoreboard shows: 

1. The Office of Education has accepted statements of com- 
pliance from every State in the Union except Alaska and 
Alabama. 

2. The Vocational Rehabilitation Administration has ac- 
cepted statements of compliance from 25 states. 

3. The Public Health Service has accepted statements of 
compliance from 13 states. 

4. Surplus Property accepted statementsof compliance 
from 10 states, 

5. The Welfai'e Administratio7i has accepted statements 
of compliance from 1 state. 

He went on to say: 

In my judgment, six months time was an adequate time 
within which to complete this phase of our implementation 
of the Title VI Regulations. Except for OE and VRA, this 
matter has not been giyen either the priority or the compe- 
tency or both that it demands. I am disturbed that as of this 
date, 18 Public Health and Welfare State plans are still be- 
ing reviewed in the rejcional offices. I am doubly disturbed 
that earlier this week all of the PHS plans that had been sub- 
mitted to the Dallas Regional Office had to be returned to 
that office because none of them were adequate.'*' 

As the Commission found in its survey of desegregation of 
health and welfare services in the South,'*'' efforts to follow up 
the statements of compliance with field reviews had not been 
undertaken as of the end of 1965. Even in those instances in 
which State agencies listed programs not in compliance, no 
consistent effort was ever initiated by HEW to ascertain whether 
the timetables set for compliance actually were adhered to. With 
one or two exceptions,'*" no program of any substance had been 
launched for reviewing compliance in State administered con- 
tinuing programs until the spring of 1968, almost 3 years after 
most statements of compliance had been submitted. 

AlabaMa's Challenge 

Although resistance and delay marked the submission of state- 



Kx<M*r|iU from niomoruiuhim of June rrom.lumcH M. Quijjlfy. AsHiHtant .SjMTotary, to lloiuls of 
f>IH'ralinvr Atfondos and others. 
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See, lor example, discussion of Mississipiji welfare review at pp. 4i>-h2. 
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inents of compliance by many State agencies, particularly those 
from the South, only Alabama flatly chose to defy (and thereby 
put to a test) HEW^s leg;al authority to establish certain require- 
ments and impose certain conditions under Title VI. Specifically, 
Alabama posed the question: “Are the regulations promulgated 
pursuant to Title VI consistent with achievement of the objec- 
tives of the statute authorizing the financial assistance?” 

After a protracted hearing, HEW’s authority to require sub- 
mission of an adequate statement of compliance, including “a 
clear and adequate commitment to insure non-discriininatory 
operation of its Federally aided welfare programs ... an ade- 
quate statement of the extent to which racial discrimination 
presently exists in connection with its Federally assisted welfare 
programs . . . proposed methods of administering its Federally 
assisted welfare programs [and acceptance of] responsibility for 
assuring that third parties . . . shall provide such care [and 
services] without racial discrimination,” was upheld.*’’^ 

Current Situation 

At present, HEW has on file statements of compliance for all 
of the State-administered continuing programs receiving HEW 
funds. These are incorporated as part of the State plan and 
carry at least the same weight as any other provisions of the 
State plan. In theory, they are subject to the same review and 
scrutiny by program administrators (in contrast to OCR staff) 
as any other requirement for Federal funding under the par- 
ticular authorizing legislation. Despite this, few program ad- 
ministrators have gone back and reviewed the statements of 
compliance once they were accepted and filed as part of the 
State plan. It also is clear that many officials from these oper- 
ating agencies never have regarded Title VI enforcement as 
one of their primary responsibilities.'’" 



Rfply Hrli*f of KeMporuionts. p. I. In Uu* matter of Alnhama State Hoard of Penaionn and .^eeuritioa, 
Aliihama State I)epurtment o] Penainim and SectiritieR. (Suhmitt(*d by Keid Barnea, Special Aaaiatant, 
Attorney Ceneral forthu .State of Alahuma. Nov* 24, 

“’Action of the Secretary of Health. Education, and Welfare Docket Nio. CR-I. In the Matter of the Ala- 
bama .State Board of Pension » and Securities and the Aiuhania Slate Department of PensionH and Securi* 
ties, pa^ea 12- IM, (.Ian. 12. 

e.jr., mcmornmium from Sherry ArnHtein.StnfT Asaistant.to Stielton B. Gran^rer, Deputy AasUtant 
Secretary, “Summary of hospital compliance situation under Title V!” (Au)j. 21, lOdf)). In discussinjr eoni- 
ptiance problems, especially “motivation and training of stafT,'* .Mrs. Arnstein stated, in part: **. . . many 
HEW program eRicials are personally not in favor of Title V!;othera don't yet reco(;nixe the various forms 
of diseriminutioi in their programs: some would rather not be involviMl in the eomplianee elTurt. Another 
major problem is that visits to hospitals and m-Kotlutjons with hospitals are curried on hy program ofTieiiils 
who have other program assignments which take priority over Title VI responsibilities.'' 

Similar views were expressed by Robert Nash, former chief of the f)ffice of Equal Health Opportunity, 
and .Margaret Emery, fornter Special Assistant to the Commissimier (Welfare) for Civil Hluhts. 
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There was a widespread feeling of relief on the part of many 
profjram administrators when, in 1967, civil rights compliance 
responsibilities were centralized in OCR.'" Statements of com- 
pliance are no longer regarded by HEW as an effective means of 
achieving compliance with Title VI. Whether they once served 
a useful purpose, by settinK forth certain requirements and 
guidelines and by putting State agencies on notice regarding 
Federal expectations, is now academic. As experience has in- 
creasingly borne out, onsite visits of recipients’ facilities and 
field reviews of services are the heart of a productive Title VI 
compliance effort. 

COMPLIANCE REPORTS 

In terms of significance, compliance reports lie midway be- 
tween the paper operations involved in obtaining assurances 
and statements of compliance, and onsite investigations and 
reviews which form the basis for enforcement action. The 
following discussion examines reporting requirements and types 
and utility of reports as used in the three major subject areas. 

Elementary and Secondary Education 

Until the fall of 1967, HEW’s requirements for reports from 
elementary and secondary school systems were minimal.'’- Re- 
quirements were expanded in September 1967 when letters were 
sent to the chief school officials of each State explaining the 
“Fall 1967 Report on Enrollment and Staff.’’"" 

In meeting with HEW officials to discuss the proposed 1967 
forms, staff members of the Commission on Civil Rights and the 
Bureau of the Budget were critical of the fact that insufficient 
information was being sought. Budget Bureau approval was 
granted, however, with the understanding that the forms would 
be reviewed the following year and revisions would be made and 
additional data elicited based on the experience gained during 
use of the initial forms. In practice, the capacity of HEW to 



Interview with Mar^raret Emery Mar. IhiiH, 

*•* Trior to IlHiO, there were no uniform reporting requirenieiitH. In llMht.only nehoui xy.steniKde.HeKref'iitiiu; 
under Voluntary plana were required to report Ktudent enrollment and atafT naai^nnienta. 

‘‘‘See “hettera to (’hief State Schoid OfTleera on Fall IlUiT Title V| (*omplianee Reporta for Elementary 
and Secondary School Systems/’.Scpt, |.*h IT07. Two forma cumpriaed the fall report. The firat was de.slirned 
for achoola which had aaaured compliance by meana of HEW Form 441 (that ia.achoola which never had had 
a d*ud school .ayatem haacd on race or had eliminated such ayatema). The aei'oud was deaiKned for achoola 
and school ay.atema which had aaaured compliance by meana of a voluntary deaeKrcKation plmi (HEW Form 
441-H diatricta). Roth ft»rm.a called for baaic identifying data auch aa location, name of achuol ayatem. type 
of achool plus u breakdown i»y race of pupila, teuchera, and principala. 
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assimilate and analyze the information obtained through these 
forms generally proved inadequate.*’^ 

Early in 1968, OCR proposed revisions of the elementary and 
secondary report forms. As finally approved by the Bureau of 
the Budget, the School System Report,**-* in addition to the usual 
identifying data, calls for numbers of enrolled students by race 
(American Indian, Negro, Oriental, Spanish surnamed American, 
and total) and full-time professional and instructional staff by 
race. The Individual School Report **** is similar in format to the 
School System Report. However, it calls for a breakdown of full- 
time professional staff into four categories: principals, assistant 
principals, classroom teachers, and other instructional staff. 
For each subcategory, a racial breakdown is required.**^ 

OCR staff members were reluctant to call for more detailed 
information. They contended that the primary purpose of the 
forms was to flag schools and school systems for compliance 
reviews. For this purpose, it was argued, the information which 
was being sought regarding pupil enrollment was sufficient. 
Moreover, they acknowledged OCR’s inability to utilize addi- 
tional data either for compliance purposesorprogram evaluation. 

Bevond this, however, it would appear that OCR’s reluctance 
ref^^cted the cautious atmosphere which prevailed during the 
spring and summer of 1968.**” The HEW appropriations bill was 



Thi*rt* wuH juie exi*i*ption, however. ForniH 7001 and 7002 (hcHooIk and adiool aysteniR which had URRured 
compliance by meiinR of a voluntary deflcKreKHtion plan) were RUccesRfully utilized for RcleetinK districta 
for notice that their compliance atatua was in r|uefltion, ThcMC Rchools were Rcheduled for review between 
March and the hejjinninjc of the lOftH-CO aehuol year. More than !I00 diMthclM were clasHified in one or 
another of five cate^orieH of priority for review on the baRiR of these compliance report forma. 

*'O.S/CH-IOI, School Syatem Report, (See alao OS/CR-IOI^I. .School Syatem Iteport -Supplemental Infor- 
mation fur School SyHtcma DeHCKrcKatinK Under a Court Order.) 

•*OS/C!K-lD2, Individual School Report. (See alau ()S/CR-102- 1 , Individual School Report by CiradcH.) 

” At the RUKKeHtiun of CommisRion Htaff.HKW alao requested information on the year in which atructural 
additions were made to the school. Uy eliciting u specific date of additions, it was hoped that Home li^ht 
mi^ht he ahed on the relationahip between enlargement of the school facility and dcHearreKation (or per- 
petuation of exiatinj? racially separate HchuolH). Other CummiRMion recoinmendationM were rejected hy HEW. 
See memorandum from Carol R. Kummerfeld, then Director. Office of Federal 1‘roKramR, to Karen Nelson, 
Bureau of the Budget, *'1968 Elementary and Secondary School Compliance Report" (Apr. 22. 1908). Included 
in the memorandum was a list of suggestiona for next year's report (1969). Recommendations were made for 
questions dealing with curricula and activities available at various schools; establishment and maintenance 
of school attendance zones; feeder patterns and transportation patterns; assignment of students to 
curricula, classes and activities within the school, etc. It was thought that this more detailed kind of infor- 
mation could be developed on a selected sample of school systems. Finally, the memorandum suggested 
a series of areas in which It would be important to develop information "in cases of inferior educational 
facilities and services such as exist in areas where there are students of a particular race, color, or national 
origin concentrated in certain schools or classes and in which educational opportunities are likely to be less 
favorable for educational advancement than at schools or claRses attended primarily by students of any 
other race, color or national origin." (Language is taken from the 1968 (juidelincR.) 

OCR Htaff-qucRtiona this interpretation. Dr. Lloyd HenderRun, for example, reimrted that it was LibaHsi 
who wished to limit data. The fact remuinR, however that the clearance process for these forms was pro- 
tracted and the final deciRion came well after LibaSRi's rcaignatiun. 
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pending: in Cong:ress and the school deseg:reg:ation progrram was 
due for its annual cong:ressional scrutiny. Both Libassi and his 
Deputy, Derrick Bell, had resig:ned earlier in the year. HEW 
had a new Secretary who was believed to be more concerned 
with other priorities than with Title VI enforcement. A sense 
of chang:e, uncertainty, and vulnerability prevailed at OCR. 

Higher EdHcation 

Institutions of higher education were required to file compli- 
ance reports in 1967 and ag:ain in 1968. The 1967 report which was 
to be submitted to the National Center for Educational Statis- 
tics (NCES) by November 15, 1967, was divided into two parts. 
The first, OE-7000-1, simply called for identifying: data for the 
entire institution inc?' iing: the nature and size of component 
units and the various levels of degrees offered. The second, 
OE-7000, called for substantive data by race. In addition to the 
usual identifying: information, major categ:ories of questions 
dealt with admission practices and policies, student enroll- 
ment by race (white, Ne^o, and other), and “services, facilities, 
activities, and prog:rams.” 

The Hig:her Education Compliance Report form, currently 
in use**'* calls for fewer data than its predecessor. In a memoran- 
dum to presidents of institutions of higher education which ac- 
companied distribution of the 1968 report form, Libassi noted 
certain chang:es from the 1967 report. The “much simplified” 
format covered “one short pag:e.” The requested data were 
expected to be “reasonably accurate” as opposed to the “exact 
data” which OCR previously had sug:gested would be required 
in 1968. The filing: date was extended to December 15, 1968. 

In addition to basic identifying: data on the institution, the 
present report has two substantive sections. The first deals with 
student enrollment and, in contrast to the 1937 form, calls for 
a more precise racial breakdown (Spanish surnamed American, 
Oriental, American Indian, Negro, and total of all students). 
The second category, “admissions, services, facilities, and activ- 
ities,” is a slightly abbreviated version of the 1967 report. In- 
formation on such matters as staffing, curriculum, fraternities. 



•^OS-34. “Compliance Report Inalilulion of Higher Education Under Title VI of the Civii RiKhiS Act 
of 1U04.** In the “Memorandum for I’reaidents of Institutions of Hijjhor Education Participatin^r in Federal 
Assistance Frojjrains** (February Ump), Ruby Martin announced postponement of the compliance report 
for the ltHIt>-7« sclaml year hut stated that a report would be re(|uired for the fall of I‘.l70. 



and sororities is not called for. OCR explained that the data 
analysis capacity of NCES (and later of OCR’s Data Analysis 
Branch) was too limited. Moreover, as of April 1968, only infor- 
mation on student enrollment was to be used in planning com- 
pliance reviews-other data would be considered superfluous.'" 

Despite the simplicity of the form, there was considerable 
opposition from college presidents and administrators of various 
institutions of higher education to filing the reports. Some, 
including those outside the South, resented what they considered 
an intrusion into their affairs and an interference with academic 
freedom. Some found questions on the race of students 
“repugnant.” 

In view of the furor which a relatively innocuous report form 
had engendered, HEW did not wish to antagonize its recipients 
further by requesting information which it believed to be of 
limited vaiue. Consequently most of the questions proposed for 
inclusion in the report form, such as those dealing with staffing 
and curriculum, were omitted. 

Hospitals and Extended Care Faeilities 

'The first medical facilities compliance report form was ap- 
proved by the Bureau of the Budget early in 1966 and was in 
use by HEW through the early part of 1969.'- The 1966 report 
form found its major use in conjunction with the compliance 
efforts made prior to certification of hospitals for Medicare. 



'“On the hanis of tiie repiirts, only thoHP colle^ccH whonv under^aduaU* Ne>rro enrnllmetit wiih 1 percent 
or lesH were seiected for punnible review. The 1 percent criterion yielded “neveral hundred school «,*' Respon* 
Kihility for lield reviewH was aasig'ned to the refdonul olhi*e!i aervinK the area in which the achouin were 
located. Since the niimher of collejrea subject to review uii the basis of the 1 percent criterion was fur ttrenter 
than OC!K's stulT could handle, other lens npeeinc criteria “other known discriminatory practices**) 

were utilized to select the coUejteR which actually would be visited. In the final unnlysis, the OCR Reitional 
Director decided which colleites. from amnnK the 1 percent Kroup in his arcBi would he reviewed. Interview 
with Solomon Arbeiter. Hi|;her Education Coordinator (Apr. IH, 11)68). 

" Arbeiter interviews, Apr i6 and Apr. 25, 11)68. 

'* l'HS-4Hfi7 (2-fifi) **Medica1 Facilities Compliance Report (Civil Rights Act Title VI).” In addition to basic 
identifyinit data, the form called for information in about a dozen areas. Items pertained to nondiscrimina* 
tory use of facilities includini; rooms, wards, nursery facilities, labor and delivery rooms, ndmission offices, 
dininir areas and cafeterias, toilet and laboratory facilities, wiiitinf; rooms, clinics, emergency rom.^s, etc. 
There were questions on stuff privilejces of Ne^o physicians and dentists; membership requirements of 
city, county, and State medical and dental societies; and present status of facilities, professioViiil staff 
(i.e., physicians and dentists, interns, residents, student nurses, practical nurses in trainint;, and medical 
teehnolotrists In truinintcl by race (Neifro, white, other). The major item on the form, from the standpoint 
of determininK whieh facilities required compliance reviews, was the **putlent census.” The “patient census" 
was a breakdown by nice (white, Ne^o, Indian, Oriental) and by occupancy (buildin tea, wintrs, floors, and room 
type) ns of the day the form was completed. In deiermininir review priorities, PHS ufllciuls compared this 
information t'jthe approximnlc percenta^teof nonwhitc population in the service area from wliich 75 percent 
of the facilities* patients were drawn. 
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It has since been used for new facilities and for those receivinj^ 
Federal financial assistance for the first time. There are no 
annual reporting requirements and, except for those facilities 
whose compliance status is in doubt, only one report has been 
obtained from each hospital. 

Two months after the Medical Facilities Compliance Report 
form was issued, the Extended Care Facilities (ECF)"*^ Com- 
pliance Report was approved,"^ but has never been used to deter- 
mine priorities for reviews to the extent that the Medical Facili- 
ties Compliance Report was utilized. In large measure, ECF 
reports simply have been another aspect of “paper compliance.” 
HEW recently updated, with slight revisions, both the Medical 
Facilities and ECF Compliance Report forms. 

Welfare 

With the exception of a nursing home report form,'" compliance 
reports have not been utilized in any of HEW^s State adminis- 
tered welfare programs. Although the Welfare Administration 
added a civil rights component to its quality control system in 
19G8, only a limited amount of information is elicited and only a 
small sample of the total case* load is reviewed,'" From a com- 



KCK*.h art* imrsinjj homvH and I’jtrc Hcttinfrs for Htronically ill and othi*r lottjj ti*rm pnth*nts. 
f‘I*IIS-488H (4-6fi) "ExtentJetl Care Facilities (ECF) Compliance Report (Civil RiKhts Act Title VI).** 
The K('F report was ilistrihatcd tojjfthcr with MEW Form 441 primarily in conjunction with participation 
in MtMlicun*. The KCF form contaitUMl many shniinrities to the medical facilities eompliance report form, 
There were (piestions on admission and distribution of piitients. iitiliv^ation of services and fneilities. and 
staflint;. In addition tiiere was a ijuestion on transfer agreements and referral system. The eatejrory, **Spaie 
is h- American /'was added to the other racial classifications listed in the report. 

^'The new forms, approved by the Mureuu of the Miidi;et on Fehriiary d, IIH*»P, simplify reportinir prn* 
ceilures. The form usetl by hospitals eliminates questions on Iniildintcs, win^s. and floors while retaining: 
(piestions on room occupancy uiid patient census. A single "yes’* or “no" question on service and faeilvty 
utili*/ation replaces more than a dozen items in the old form. In sonic iiistnrices. however, more specific 
data are requested. A question mi the old form simply requestint* the number of **Netrro physicians applying 
for staff privileges since l‘.MM''was replaced hyoiie on the status of applications for “staff positions** received 
diirinjr the previous '2 years. The item is hrokeri down into subdivisions of physicians and dentists and 
racially hrokeli down by "Spanish Anierican, American Imliiin, Ne^rro, and total.** (The catetrory, ’'Spanish* 
American,*’ was not included In the 19 (j(j Medical Facilities Compliance Report form.) The new ECF form 
also simplifies the questions on service and facility utilization but it also adds the itc n: “Deacribe briefly 
any amendments to your civil rijrhts policy or Implementation efforts made since the lust compliance report 
to this office.** Every hospital and extended care facility is required to complete a reporr form at least bi* 
annually and new facilities receiving Federal assistance for the first time are required to complete a form 
prior to the determination of compliance. 

F.S-.Wt" (M-dlh “Nursing Homes Compliaiiee Report (For Use hy State .Agencies Adniiiilaterintr Ap* 
proved Puhlir Assistuiiee 1‘laiisr IIBW, Welfare Administration. Uureau «f Family Services. The Nursiiijr 
Hoines form i.s identical In all suhstuntive respects to the E(’K compliance report form mid hu.s been used 
by the Welfare Administration for nursin^r homos mid vendors of similar servires to Slate Welfare 
depurtments, 

”,See HKW State Letter No. IPIH, dated February 2H, iPfiH, to State Ajjcneies Administering Approved 
Public .Assistance I'lans ’'(Quality Control- Utilization of(^C for Review of (’ivil Rijrhts Compliaiire:'* In.st. 
Form ,APA-H41 -Supplement (’-1 (2/(»H), Uudk'et Rureau No. H:t-R()07H, “(’Ivil RiKhts Review in (Quality 
Contnil Case Aclions,’* 
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pliance standpoint, the civil rights component of quality control 
has been of negligible value. No investigation!’ or reviews have 
been initiated as a result of information obtained from these 
questionnaires. 

CMplaintt 

The Title VI regulations give any person, who believes he has 
been subjected to discrimination, the right to file a written com- 
plaint with the Department. The regulations also impose upon 
the Department the responsibility forr making a "prompt investi- 
gation whenever a compliance review, report, complaint, or any 
other information indicates a possible failure to comply. . . .” 

Prior to establishment of OCR, complaints furnished practi- 
cally the only basis for compliance activity on the part of HEW 
officials. They served to justify certain policies,^” such as the 
priority which was given to particular field investigations and 
particular programs at the expense of others. They also served 
to justify, by their absence, inactivity in other areas. For ex- 
ample, as between health and welfare, there were far more 
complaints registered with HEW about hospitals than about wel- 
fare programs. There were correspondingly many m.ure field 
investigations undertaken during this period of hospital facili- 
ties than of welf are facilities and services. 

The volume of complaints concerning health facilities began 
to decline by mid-1967. After OEH'O was disbanded, the Health 
Branch of OCR’s Operations Division devoted renewed attention 
to complaints which at the time were coming in at the rate of 
about two or three a week.'*" The Health Branch was in existence 
foronly a fewmonths duringaperiod of transition. Its successor, 
the Health and Welfare Branch, has concentrated on broad 
reviews of State agency programs and has played down complaint 
investigations. 

In the field of education, early compliance efforts were, to a 
large extent, taken up with investigation and resolution of com- 
plaints.**' Following the 1967 reorganization, complaint-centered 



•* HKWTItk* V*I Uctrulatiuii, 4fi CFR H0.7. In praetieis the requirement of “prompt investiKUtian" has been 
loosely coast rued. 

^'*Kor example, priority for review of huapital and health fiieilities in conjunction with certification for 
Medicare was determined in part on the basis of complaints outstanding against certain facilities. 

“Actually, eornpluints were the"nuiMber three priority** of the Health Ilranch. Top priority was given 
to caseH involving hcai':'*ga or court action (there were very few of these and not many staff members were 
involved). The second priority, which took the bulk of staff effort, involved cletirunce of new Medicare and 
Ilill-Hurton applicants (about :ill per month) and clearance of an estimated dO extended care facility appli* 
cants each month. Interview with Dean Determan, then Health Branch Chief (Mar, 12, 1908). 

■'.Siinr// of Schoot /b'seyrepohoii in the Siiiitheni and lianlrr Staten, (U.S. Coninussion on Civil 

Rights, February lUOO). 
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compliance activity was de-emphasized. Currently, as a general 
rule, complaints are investigated to the extent that they corre- 
spond with schools and school districts for which field reviews 
are scheduled. If there is no relationship, they receive low 
priority. The requirement set forth in the regulations for “prompt 
investigation” is ignored unless the complaint reflects an emer- 
gency situation or, for some other reason, warrants speedy 
review. 

Welfare complaints have averaged about four or five a month 
since 1965/- These complaints usually have been referred to the 
State welfare agency for review. In general, they have played a 
very minor role in welfare compliance operations. 

Present Complaint Procedures 

With the reorganization of the OCR came a centralized com- 
plaint procedure for the first time since 1965 and a more syste- 
matic method of docketing, processing, and following up on 
complaints. 

The Correspondence Branch within the Information Division 
assumes responsibility for assuring response to a letter of com- 
plaint. Since OCR has staffed its regional offices, complaints are 
routed directly by the Correspondence Branch to the Regional 
Director. The Regional Director, in turn, assigns the complaint 
to the appropriate Branch Chief who works the investigation 
into the particular schedule of his branch.*^-' 

There is no single way in which complaints are investigated. 
In some cases, field staff will conduct an onsite review; in other 
cases, the matter will be handled by telephone. With increasing 
frequency. State agency personnel or regional program staff 
are asked to deal with the situation — often OCR staff is not 
directly involved. After the complaint has been handled in the 
field, its disposition is funneled back through the Regional Di- 
rector to the Correspondence Branch and its disposition is noted. 

In theory, the system is efficient and represents a distinct 
improvement over the situation which prevailed prior to the 



hurtnK HH57, wtOfure workers in Mississipiii hoKun to Mood HKW with wvlfiirt' torn plaints and 

harraKc the State witli requests f<ir fair hearings. Tliis admittedly was a taetie to pressure "the system" 
in the hope of hritucink' ulaiut futalumentul eliunKes. Apparently, figures were not maintnined on the iiumher 
of sueh eomplaints and requests, IIKW Jiffieials suhsetpunitly met with loeal eiVil rights leaders atul reat hed 
an agreement after which thetaetie of nverwhelmiiiK HKW with complaints was discontinued. 

" If, for example, a State agency review is schedvAed within the next days, the complaint will he held 
for consideration In the course of the review, (MeetitiK with Louis Rives and others at the Bureau of the 
lludKet. Feb. «, 11)0!!.) 
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reorganization. At that time there was no central control mecha- 
nism. It often was difficult to determine where a complaint 
should be referred or ascertain what action had su!»sequently 
been taken. Before the reorganization it was not uncommon for 
complaints to disappear altogether. However, OCR’s complaint 
procedure still has flaws. As recently as the summer of 1968 
when the Commission on Civil Rights attempted to ascertain the 
status of 17 complaints referred to HEW during the first half of 
the year, HEW reported there was “no record of receipt” on five 
of these. Commission files revealed that on three of the com- 
plaints an interim reply had actually been received from an OCR 
official (although no final disposition was reported). With respect 
to two other complaints. Commission records indicated that 
letters had been sent to HEW. A further attempt in December 
19(58 to follow up on those complaints not accounted for has been 
unsuccessful to date. In addition to these five specific cases, the 
Commission was unable to obtain information through OCR 
regarding three complaints which OCR had passed on to the 
Welfare Administration. 

Gaps are evident in OCR’s complaint control system. Indica- 
tions are that these deficiencies in HEW’s complaint procedures 
reflect a general shift in emphasis away from what was once 
primarily a complaint-oriented compliance program. The Com- 
mission does not suggest that this shift in priorities has been 
undesirable. On the contrary, given the severe limitations of 
staff, the comparatively low status accorded to complaints un- 
doubtedly is a wise ordering of enforcement priorities. Experi- 
ence has shown that agencies which are heavily “complaint- 
oriented” frequently have the least effective overall compli- 
ance program. Nevertheless, this kind of approach is likely to 
create disillusion and loss of faith by complainants in the will 
and ability of the Federal Government to respond quickly and 
effectively to the grievances of its citizens. 

COMPLIANCE REVIEWS 

The term “compliance review” has been used broadly to de- 
scribe everything from an investigation of a particular com- 
plaint in a specific facility to a comprehensive and detailed 
examination of a State administered continuing program in- 
volving a variety of services, numerous offices and facilities, 
thousands of employees, and countless subrecipients. It is a 
process with many components and one which varies with the 
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nature of the Federal aid proj^ram, the particular type of recipi- 
ent, and other factors,”' 

The focus of the following: discussion is on compliance review 
activity which takes place in the field (in contrast, for example, 
to “reviews” of reports submitted by the recipient). The three 
major prog;rain areas, education, health, and welfare, are con- 
sidered separately. 

Elementary and Secondary Education 

Elementary and secondary education has been at the forefront 
of Title VI activity and controversy from the start. The difficult 
history of Federal efforts to achieve public school desegreg'ation 
has been well documented.”"* The early strug:g;le to get school 
districts to agree to desegi'egate, the failure of ‘'freedom of 
choice” plans, the inadequacy of procedures for evaluating plans, 
and the lack of staff for effectively monitoring compliance were 
described by this Commission in its 1966 report.”" The report 
covers a period that roughly coincides with what has been termed 
“Phase I,” the period of “paper coi»ipMance.” 

From late 1964 until the mid-1967 reorganization, primary 
responsibility for enforcement of Title VI with respect to schools 
lay with the Office of Education (OE). The Office of Education’s 
enforcement branch, first called the Office of Equal Educational 
Opportunities (OEEO) and later the Equal Educational Oppor- 
tunities Program (EEOP), initially embarked on a series of 
negotiations with individual school districts in an effort to induce 
them to submit satisfactory voluntary desegregation plans. 
However, lack of staff precluded the possibility of an adequate 
case-by-case review. Consequently, on April 29, 1965, the Office 
of Education issued guidelines which set forth the ways by which 
a school district could qualify for Federal financial assistance.”" 
1965 Guidelines — The 1965 Guidelines, the first of three sets of 
guidelines which have been issued, provided. three possible paths 
which a school district might follow to satisfy Title VI require- 
ments: 

1. If the school district were fully desegregated, it could 
simply file a Form 441 with HEW; 




•‘Thu ('uiitfihum'v Otfit rr's Mtnnml, •i/i. r/K MUjtni, tlis^’ussus t) vnriuty of procudurus uneumpiissiHl in tiiu 
u«ur.*<cMjf compliiineu ruviuws, N'n dufinition. Iiovvuvur. is ntt.. »*iptr>i 

•' Suu pnrtiriilariy, in Uir SintUn'in n inf /hin/ri‘.S/«/r«, ((I.S. (*oiti' 

mission on (’ivil Ki^hts, Kuhrunry liMPpand Snnthvrn Srhnnf hvHifitruntiun, (U.S. (Vinuiiission on 

Civil ItiKhts, .)uly 11M17). 

•’• 0/». vil. Mttfirn. 

•’ Suu,“(lunur«l Statvniunt of I’olii-ius Umiur Titlu VI of thu (’ivil Ui^hts Act of 1JM*4 Ituspcctitn; Dusutrru* 
nation of KluniLMitnry and Secondary Schools.” (('ominonly refurred to as the (iiiidetini»s.”) 
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2. If it were subject to a final order of a U.S. court to deseg- 
regate, it could submit the order to HEW together with an 
agreement to abide by it and any modification thereof; or 

3. It could submit a desegregation plan for the school system 
subject to acceptance by the Commissioner of Education. 

Under the last method, school districts could assign students to 
schools based on nonracial, geographic attendance zones; could 
permit students to select their schools through freedom of choice 
granted to pupils and parents or guardian; or could utilize some 
combination of the two. The fall of 1967 was set as the target 
date for extension of desegregation to all grades. substantial 
good faith start” was called for with a minimum of four grades 
to be desegregated starting with the 1965-66 school year. 

Subsequent experience revealed that the “freedom of choice” 
plans permitted by the 1965 Guidelines were not resulting in 
significant school desegregation. Less than a year later, on 
March 7, 1966, HEW issued new guidelines designed to provide 
objective criteria for determining whether “free choice plans” 
were bringingabout school desegregation at an acceptable rate.^” 
1966 Guidelines— The 1966 Guidelines established standards 
based on the percentage increase of students transferring from 
segregated schools.**^ The Guidelines also established require- 
ments, though not in percentage terms, for faculty and staff 
desegi-egation. Specifically, assignment of new teachers and 
staff on the basis of race was prohibited unless it was designed 
to correct the effects of past discriminatory practices. In addi- 
tion, professional staff assignments were not to be such that 
schools became racially identifiable. School systems were 



Sot*. "UovlKi'd Stiitomont of Policies lor School Uoso^ro^Nition I’liins Under Title VI of the Civil Ki^hts 
Act of 1964.** 45 CFR IRl [the **1966 Guidelines’*]. 

“'***. . . the ConmiiKsloner will, in general, he guided by the followiiiK criteria in schedulinj; free cliolce 
plans for review: 

“<U If a si^Miificant pereentajro of the students. Kuch as H percent or 9 percent, transferred from sejrreKuted 
schools for the 1965-66 school year, total transfers on the order of at least twice that percentage would 
normally he expected. 

“(2) If a smaller percentnire of the students, such as 4 percent or 5 percent, transferred from sejrretrated 
schools for the 1965-66 school year, u substantial increase in transfers would normally be expected, such 
as would brin^r the total to at least triple the percentaRi* for the 1965-66 school year. 

"(:i) If a lower percentajre of students transferred for the 1965-66 school year, then the rate of inervase In 
total transfers for the 1966-67 school year would normally he expeeted to be proportionately jrreater 
than under (1!) above. 

“(4) If no students transferred from sejrrejratcd schools under u free choice plan for the 1965-66 school year, 
then a very substantial start would normally he expeeted. to enable such a school system to cateh up 
as quickly as possible with systems which started earlier. If a .school system in these cireumstancc.s is 
unable to make such a start for the 1966-67 .school year under a free choice plan, it will normally be 
required to adopt a dllTerent type of plan.'' (1966 Guidelines 1H1..54) 
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charged with a “positive duty” to undertake the staff assign- 
ments and reassignments necessary to eliminate past discrimi- 
natory assignment patterns.-'^’ 

However, even these standards were not adhered to by EEOP. 
For example, David S. Seeley, then Assistant Commissioner for 
Equal Educational Opportunities, in a memorandum to all 
EEOP staff members, stated that adequate progress for dis- 
tricts with less than 4 percent student desegregation in 1965-66 
was ^*not (tfiy fixed percentage . . adequate progress for 1966-67 
might be 10 percent or even less; . . . although 10 percent 
progress would be adequate,”’*' Requirements that school 
districts submit figures on student and staff desegregation no 
later than 15 days after the close of the spring choice period 
(i.e., the period during which choices for the coming school year 
were to be submitted) were not enforced. In some cases, delays 
in reporting allowed little time for HEW intervention prior to 
the 1966-67 year despite the fact that in some cases the reports 
reflected inadequate progress. 

Until the 1967 reorganization, staff from EEOP, under Seeley’s 
direction, reviewed desegregation plans and assurances, 
attempted to negotiate voluntary compliance, and conducted 
field investigations to evaluate compliance with Title VI, the 
regulations, and the Guidelines. Initially, field reviews were 
limited to investigations of complaints and reviews of school 
districts which refused to submit desegregation plans. Follow- 
ing promulgation of the 1966 Guidelines, additional compliance 
reviews were undertaken starting in school districts with the 
worst performance records and eventually reaching districts 
which more nearly met the Guideline expectations. 

The EEOP was grossly understaffed. For Fiscal Year 1967, 
HEW requested $1,543,000 for EEOP compliance activities. 
Congress appropriated less than half that amount. EEOP’s 
total professional staff consisted of 63 persons. Of this total, only 
37 were available for a.ssignment to the Southern and border 
States for enforcement purposes, about one-fourth of what 
EEOP estimated necessary.”- (During the summer of 1966, 
EEOP efforts were reinforced by about 100 temporary employees, 
primarily law students, who served as compliance officers.) 



’•* id, at m.\x 

ScM*U*y memorandum to HtafT (.Inly ISHiO). 

'*•* .SVud/o-ra SvhonI iit'Hqfn j/nfinn o/*. rit, xa/a-a note Hf». at Hit. 
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1968 Guidelines — In March 1968, HEW promulgated “Policies 
on Elementary and Secondary School Compliance with Title VI 
of the Civil Rights Act of 1964,” commonly referred to as the 1968 
Guidelines. The 1968 Guidelines, currently in use, “generally are 
applicable to school systems throughout the Although the 

policies “do not require the correction of racial imbalance result- 
ing fixnn private housing patteims, neither the policies nor Title 
VI bars a school system from reducing or eliminating racial im- 
balance in its schools (Emphasis supplied.) 

The 1968 Guidelines set forth general compliance policies 
covering such matters as school organization and operation;’*"* 
equal educational opportunity for all students within any given 
system; inferior educational facilities and services; and non- 
discrimination in recruitment, hiring, assigning, promoting, 
paying, demoting, and dismissing professional staff.*'^ 

The Guidelines also contain compliance policies applicable 
to school systems eliminating a dual structure pursuant to a 
voluntary plan. They provide that “generally school systems 
should be able to complete the reorganization necessary for 
compliance with the law by the opening of the 1968-69 or, at the 
latest, 1969-70 school year.”’*** Matters such as student assign- 
ments, free choice, geographic attendance zones, reorganiza- 



Siihpart A, Sprtion 5. 

Ibid. 

**For example, the achool ayatema’ reaponaibility fur eliminatinf? aeKref^ation covera such actiona as; 
*determininK the curricula and activities available at particular achools; 

*scttinit the trrade Icvela and number of students assiKned to particular schools; 

*planninK the location and size of new achools and additions to or rehabilitation of exlatinK schools: 
*estublishinK and maintaininK school attendance zones, school feeder patterns, and school tninsportu* 
tion patterna; 

*KrantinK student transfers from school to achool or school system to school system; 

*aasif(ninf( students to curricula, classes, and activities within a school. 

^ Examples of disparities which miftht result in denial of equal educational opportunities include*. 
*coinparative overcrowding of classes, facilities, and activities; 

*ussiftnmcnt of fewer or less qualified teachers and other professional staff: 

*provision of less adequate curricula and extracurricular activities or less adequate opportunities to 
take odvantaKe of the available activities and services; 

*provision of less adequate student Services (guidance and counseling. Job placement, vocational train* 
inft, medical services, remedial work); 

*assiKninK heavier teaching and other professional assignments to school staff; 

*maintenunce of hi((her pupil-teacher ratios or lower per pupil expenditures; 

*provision of facilities (classrooms, libraries, laboratories, cafeterias, athletic, and extracurricular facili- 
ties), instructional equipment and supplies, and textbooks in a comparatively insufficient quantity; 
*provision of buildin;(8 facilities, instructional equipment and supplies, and textbooks which, compara* 
tively, are poorly maintained, outdated, temporary, or otherwise inadequate. 

■‘^Tlic IJHiH (iuidclincH continue the requirement that, "where there has been illscriniinutiun in profes- 
Kional staffinir policU*s or praclicits, achool ayatiMns are responaible for taking whatever poaitive action may 
be necessary to correct the effects of the discrimination.*’ (Subpurt H, S€»ction 10). 

Subpart t‘. Section 1 1. 
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tion of school structure, school closing, school consolidation and 
construction, transportation, and attendance outside system of 
residence are briefly covered. The significance of the 1968 Guide- 
lines lies in their applicability to the entire Nation and in the 
1968-69 and 1969-70 target dates for full compliance with the 
law. 

In large measure, the 1968 Guidelines closely adhere to the 
language of Title VI, the regulations, and court opinions. In 
May 1968, in the case of Green v. County School Board of Netv 
Kent County, the U.S. Supreme Court lent support to the 1968 
Guidelines when it said, in effect, that a “freedom-of-choice” 
plan was not acceptable per se but must effectively abolish the 
dual school system.’'^' 

Scope of Compliance Review Activity Prior to Reorganization — 
As indicated, much of the early HEW effort with respect to school 
desegregation revolved around negotiations with recalcitrant 
school administrators and attempts to obtain acceptable plans. 
Compliance reviews, in the sense of monitoring the extent to 
which schools were actually abiding by the agreed upon desegre- 
gation plan, including ascertaining whether “free choice” plans 
were resulting in desegregation, were almost unknown. 

During the first half of Fiscal Year 1967,372 school compliance 
reviews in the area of elementary and secondary education were 
conducted by EEOP.'“^* During the 6-month period from January 
1, 1967, 270 compliance reviews were reported.'”' As has been 
noted on p. 16, many reviews, particularly those made dur- 



V. County Srtuml Hoard of N etc Kent County, 39 1» U.S. 430 (1968), The Court atated. “a plan that 
at this Into dalu fuiU to provide meuniiiK^rul aKKunmce of prompt and effective diRestahlishment of a dual 
ayntiMii is mtolerahle.‘‘(at 4, '18) 

On July 3, 1909 the Secretary of HKW and the Attorney (jeneral isaued a joint atatemeiit uniiouncinK 
“new, coordinated proredurea, not new '(! n idvlinrit.*** H)ur emphaKi.s.] Statement hy the Honorahle Robert 
H. Kindi, Secretary of the Department of Menlth. Kdu cation, and Welfare, and the Honorahle John N. 
.Mitchell, Attorney (.eneral. July 3.1909. Although the statement lends itaelf to different interpretations, the 
following laiiK^uuKe reflects the thrust of the new procedures: 

*\ . . . it is not our purpose here to lay down a ainKle arbitrary date by which the deaetrretcation process 
should he completed in all districts, nr to laydown a single, arbitrary system hy which it should he achieved. 

A policy requiring all school districts, re^urdless of the diffcultios they fare, to complete dese^re^ration 
hy the same terminal date is too rifod to be either workable or equitable ....** 

This Commission expressed its concern over the possible impact of these procedures and other Admin- 
istration actions In slowin^^down the pace of school desctrreiration. See Statement of U.S. Commission on 
Civil Rights, Sept. 12. 1909. 

“•’One hundred and forty-seven schools were found to be In “compliance*': I7(J “out of compliance**; .‘i.'i 
were listed as “still heliiK negotiated**; 140. “notici*d for hearing**; 16, “funds cut off*; and 13, “compliance 
achieved.** (Ki^rures supplied by OCR in response to the Commission's request in conjunction with Title VI 
survey.) 

'••Ninety-two were listed as “in compliance**; 1.38. “out of compliance**; 40. “still hein^ negotiated*': 82. 
'’noticed for hearinR**; .35. “funds cut off*; and 15, “compliance achieved." (KiRures supplied by OCR in 
response to the Commission's request in conjunction with Title VI survey.) 
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inj>: the surnmer of 1966, were conducted by persons with no 
experience in civil rij^hts compliance investip^ations and inade- 
quate training. And, in the early years, even the standards by 
which the adequacy of school desegregation plans was judged 
were inadequate. 

Effect of OCR Reorganization on School Compliance— With the 
1967 centralization of all civil rights functions in OCR, the 
school desegregation program was in a sense forced to compete 
with the hospital, welfare, and other compliance programs in 
HEW. The issue of priorities, however, never was in doubt. Ele- 
mentary and secondary school desegregation was seen not only 
as the top priority; for many staff members it was the only 
priorityJ“- A comprehensive attack on Southern school desegre- 
gation was planned. Compliance reviews of school systems were 
to be conducted in the field on a scheduled basis. Complaints 
would no longer be a primary factor in determining when and 
where reviews were to be made. 

The 1967 centralization of civil rights functions solved a vexing 
problem of administering the school desegregation program. 
Prior to 1967, both Seeley and Libassi had been responsible for 
the program. This resulted in the overlapping of some spheres of 
OCR and EEOP activity and authority. In addition, the Assistant 
Commissioner had had to work through at least one higher ad- 
ministrative level while the head of OCR had direct access to 
the Secretary. The overall effectiveness of the program was 
heightened by the reorganization. 

The decentralization of staff to the regions, which was a major 
component of reorganization, brought compliance officers much 
closer to the school districts and other recipients with which 
they would be working. Whatever communication problems arose 
between the central office and the regions, from most accounts, 
were more than adequately compensated for by the proximity 
of compliance staff to the field of operation. 

Within OCR during this period, a comprehensive staff manual 
for elementary and secondary dual school systems was devel- 
oped.‘"‘‘ Although various other materials, including the Com- 



lnli‘rv»i‘W» with l>L»rrick UcU.then Deputy Director. 0(*H; Barney Sellers, then .Staff AKKiKlant to Ruhy 
Marlin; and othern (.Mareli and April IlHlK). 

"’’.Staff ManuuI-KlementHry and Secondary I)ual .School .System, 0('U, February liKlH (draft). The Manual 
dealt with a variety of ntalterH. Including the criteria for Kelection of districtK for review. It covered such 
subjects as conduct of investigations, pre-trip planning, first meeting with superintendent, school visits, 
coniiniinity interviews, other Federal programs, final nioetin^ with superintendents, conduct of meetings, 
press Interviews, and follow-up. Other major subjects included enforcement, settlements, complaints, 
releasing; information to the public, field eniertjencies. and districts eharurintf status. Form letters, model 
evaluation reports, work sheets and sample materials involving' various situations also were included. 
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pliance Officer's Manual,'^* had been used by the EEOP, the OCR 
Staff Manual was the first such comprehensive handbook devel- 
oped for use by compliance review staff in dealing with school 
desegregation per se. 

The March 1 Letters — In addition to its own priorities For 
accelerating school desegregation efforts, OCR was placed under 
an even more stringent, externally imposed deadline by the 
March 1 letter requirements. In late 1967, in the course of Senate 
debate on the Elementary and Secondary Education Act, HEW’s 
school desegregation program came under attack from Southern 
opponents. One of the criticisms raised by the Southern faction 
was that school districts were in constant jeopardy of having 
funds terminated at any time during the school year. In the face 
of this threat, it was argued, uncertainty prevailed and educa- 
tors found it difficult to plan their budgets for the school year. 
Regardless of the merits of this argument, the fact was that 
vital legislation remained tied up in debate. The impasse was 
finally broken with an agreement that Secretary Gardner would 
set forth in writing new procedures designed to provide ample 
forewarning to school districts which might be subject to fund 
termination proceedings during the ensuing year. 

On December 8, 1967, Secretary Gardner wrote a letter to 
Senator Wayne Morse, then Chairman of the Senate Education 
Subcommittee, in which he committed HEW to identify, by 
March 1 of every year, each district which might lose Federal 
financial assistance during the following school year because of 
noncompliance."’’’ The letter further stipulated that termination 
orders whould not become effective between September 1 and 
June 1 of such school year unless the school district received a 
warning by letter prior to March 1 and a notice of opportunity 
for hearing was mailed to the school no later than September 1 
of the school year in which the order would be made effective. 
This meant that, between the time the March 1 letters were 
mailed and the opening of the new school year (in this instance, 
September 1968), an intensive compliance review eff^'rt was 
required. 

OCR met its deadline and by September 1, 1968, each of the 
317 schools which had received March 1 letters had been re- 
viewed. Two hundred and twenty-one schools submitted accepta- 
ble plans. Eighty-one schools were noticed for hearing and the 
remainder fell into some type of miscellaneous category (e.g.. 



*•* Corn p/ia nee Officer*g Afanual (United StoUs Commission on Civil Rights, October lt>66). Op. eit. $upra 
note 13. 

Gardner letter to Morse, Dec. 8, 1967. 
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under a court order or in process of consolidation). 

Southern school districts with a majority Neg:ro pupil enroll- 
ment had been bypassed by HEW for a lonpr time, apparently 
because of the special problems posed, Ruby Martin, in an 
address to school administrators in June 1968, alluded to “special 
educational and administrative problems” which majority Nep:ro 
districts miprht have in desej^regatinff their systems,^’’'' None- 
theless, in Aug’ust 1968, 340 additional school districts, most of 
which had a majority of Nep^ro students enrolled in their schools, 
were put on notice to develop an acceptable “terminal plan” 
by September 30 or expect to receive a March 1 (1969) letter. 
A timetable for complete elimination of the dual systems was 
set forth. In j?eneral, these districts were expected to “develop 
comprehensive desep^regation plans with terminal dates (em- 
phasis added) not later than September 1969,” Allowance was 
made for plans with a September 1970 terminal date (i.e,, where 
new construction might be involved) but Mrs, Martin stressed 
that the burden of proof would be on those districts which con- 
tended that they could not meet the 1969 deadline. In her con- 
cluding remarks, she asserted,”, , , it should be clearly under- 
stood that there is no reluctance to take appropriate enforce- 
ment action against any schools which continue to operate 
racially dual systems, whether they are majority or non-majority 
districts.” 

The Northern School Effort— In December 1967, Congress 
adopted an amendment to the Elementary and Secondary Edu- 
cation Act requiring the Title VI compliance program to “be 
uniformly applied and enforced throughout the fifty States.” 

A few months thereafter^ in April of 1968, OCR initiated its 
Northern schools’ compliance program. Working closely with 
the Office of General Counsel and with the cooperation of the 
Department of Justice, an effort was made to investigate dis- 
crimination in some of the 20,000 school districts in Northern 
and Western States. Initially, a sta;ff of about 20 persons re- 
viewed school districts in selected Northern cities in an effort 
to document discriminatory practices such as gerrymandered 
school districts, racial assignments of pupils and teachers, lower 
per pupil expenditures in predominantly Negro as compared to 



AfCordIntr to Hiiiiard \Vurdt»n, tlu»n I)t»puty l)lrt*ctor, OCU, “thoy won* plufod on tiu* bui'k burner- 1 
think now this was a mistake.” (MeetinK of Virffinia State Advisory Committee, CommiHsion staff, and H EW 
umcials. Oct. 23. 

Martin address at the Title IV. Title VI Conference for School Administrators with Majority NeRro 
Student Enrollment (June 17, 1968. Atlanta, Ga.) 

Id. at 7. 

Elementary and Secondary Education Amendments of 1967; P.L. 90 247, Section 2. 
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predominantly white schools, and other practices which per- 
petuated or reinforced segregated or discriminatory schooling.*"' 

Efforts were geared toward developing evidence which would 
sustain Title VI administrative hearings and which might 
furnish the basis for referral to the Department of Justice for 
judicial proceedings. School systems of moderate size (e.g., 
50,000 enrollment) and substantial nonwhite population (e.g., 30 
percent) were chosen. The complex, often subtle, and hard-to- 
document nature of school segregation outside the South re- 
quired new investigative techniques and time consuming field 
work. The Northern school program was just beginning at the 
time the present survey was being conducted. It is too early to 
gauge the full scope of the program or to evaluate its potential 
success.'-'* 

It is likely that in the coming year the Northern school program 
will assume greater importance, primarily due to the conditions 
imposed during the last session of Congress. In the summer of 
1968, an amendment to the HEW appropriation bill required 
that the same degree of school compliance effort be expended 
in the rest nf the country as is expended in the South.**- In a 
report to Congress in March of 1969, Secretary Robert H. Finch 
described actions taken by his Department in accordance with 
the Appropriation Act.**** HEW actions reflected an equaliza- 
tion— North and South— of the school compliance staff assign- 
ments under Title VI and administration and enforcement of 
Title VI “by like methods and with equal emphasis in all States 
of the Union."'* 

Recent Developments — HEW’s school desegregation effort. 



'•"Interview with Richard M. Shapiro, then NWthern School f’oonliiiiitor. 

"•On October 14, IllRH, (JCR, in its first such action in the North, ordered the school board in Union, N.J. 
to end He^retration at the JelTerson elementary school (UH percent Nejrro). 

"^Section 410 of P.L. 90-f>7 (l.abor-HEW Appropriation Act of lOfiiO- 

hjHtnbliBhinfj a Xulionicidc School DcBCgregation I*rograni Under Title VI of the Civil ItighlH .4rf; A 
Report to the Conjrresa from the Honorable Robert H. Finch. Secretnry of Health. Education, and Welfare. 
March 1. lOfiO. 

"•/(/, **HEW*s actions in HrieP* were listed: 

(1) Additional atalT has been assiKned to the elemen'^ary and secondary school compliance program outside 
the 17 .Southern and border States. Totals as of March I. 1‘Jfil): North and West. persons; South, lil. 
These filcures compare with .*12 persons assijrned to the North and West and fl7 to the South in October 
iPfiH, when the Appropriations Act was signed into law. Eleven more staff members are expected to be 
asslirned to the compliiince projrram outside the South within the next six weeks. 

(2) Nondiscrimination provisions in the Elementary and Secondary School Compliance Policies issued by 
HEW in March lUfiH apply to all schools in all States, including' those which never had formal dual school 
systems as well as those which formerly were racially sejrrejrated by law. Uniform enforcement pro* 
cedures are based on information received by HEW from nationwide achool enrollment surveys. There 
have been reviews of 40 school districU in thirteen Northern and Western States. Officials in six school 
districts in six of these States were notified of apparent Title VI violations and two other districts were 
referred to the Department of Justice for possible court action. 




which had been slow, halting?, and frequently ineffective during? 
the period immediately following passage of the Civil Rights Act 
of 1964, had been visibly accelerated by the end of 1968. As indi- 
cated, centralization of compliance functions within OCR, to- 
gether with regional decentralization of enforcement efforts* all 
tended to improve efficiency. Uniform standards for compliance 
reviews, comprehensive school desegregation guidelines, and 
recent court decisions**"’ strengthened the elementary and sec- 
ondary school desegregation program. The March 1 letter re- 
quirement served to spur, rather than impede, enforcement 
activity. 

During Libassi’s tenure. Secretary Gardner provided full sup- 
port for the activities of OCR. Despite his backing and despite 
the high calibre of leadership and determined staff efforts, prog- 
ress was difficult. Resistance by opponents of school desegrega- 
tion has never abated. For example, early in the fall of 1969 this 
Commission had occasion to express strong concern over certain 
Administration actions, such as taking the initiative in request- 
ing the courts to postpone desegregation in a number of Missis- 
sippi schools until 1970. **'* 

And as 1969 neared its end, there were renewed efforts in Con- 
gress to restrict Title VI enforcement by amending the HEW ap- 
propriations bill to require the Department to accept freedom-of- 
choice plans. 

Higher Education 

Prior to 1968 no compliance review program forinstitutions of 
higher education existed. A limited review operation was under- 
taken last year. As of April 1968, the higher education staff 
consisted of a coordinator assisted by one other professional on 
a half-time basis. Regional OCR directors had designated their 
education branch chiefs as regional higher education coordina- 
tors but, in practice, their time was almost completely taken up 
with elementary and secondary school desegregation. A total of 



For example. ($rffn v. ('vunlySrhuot fioartlof.Weut Kent U.S. 430 (1 UGH). The Court stated, "a 

plan that uh this late date rails to provide meuntn^rul assuratiee of prompt and efTeetive di.sestublishnient 
a dual system is intolerable" (at 43H). Earlier the U.S. Court of Appeals for the Fifth Circuit had ruled, 
in ( '.S. V. JvJff’vt'Hfin ('wntty itunrd of iCducdtion, 372 F 2d. H:U> (5th Or. IJUPi), rw hiuc, .3K0 F. 2d .'IH.5 (5th 
Cir. IlHiT), that the Fourteenth .Amendment iinpo.sos an allirmative duty to hriii); about "a bona tide unitary 
.system where srhool.s are not white .srhool.s or NVjjrosehool.s-ju.st .srhool.s.'* (at HUO). 

*'•> For a detailed analysis see. fVdemt Httfontotent of He hoot lifneyrogation, U.S. (Vm mission on Civil 
Riijhta (Sept. 11. lUGU). 
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six field reviews of institutions of higher education was reported 
through April 25, 1968."’ 

Health 

Hospitals were among the first recipients of Federal financial 
assistance to undergo compliance reviews. They were smaller, 
less complex, and easier targets than public school systems. 
Also, reviews were less likely to encounter strong community 
resistance or evoke Congressional ire. Discrimination in medical 
facilities did not involve the subtle characteristics found in cer- 
tain welfare programs. Hospital discrimination was usually 
overt. It was difficult to conceal "** and correspondingly easy to 
document. 

Early compliance activity was the responsibility of the Public 
Health Service. The Community Health Division (CHD) of the 
Bureau of State Services, a component agency of PHS, was desig- 
nated as the “control point for all types of grants to official state 
and inter-state agencies and for project grants. . . .” The same 
division also was charged with responsibility for maintaining 
and circulating a list of applicants and grantees who “provide 
acceptable assurances and statements.” 

Compliance review activity throughout 1965 and the early 
months of 1966 tended to center around complaint investiga- 
tions. Generally, these were conducted by staff temporarily de- 
tailed from one or another of the component agencies within 
PHS and by Assistant Secretary Quigley’s immediate staff. A 
log was kept of hospitals which received Federal aid and against 
which a complaint had been made. Attempts were made to in- 
vestigate these according to priority based on the order in which 
complaints were received by HEW. As of December 1965, nearly 
100 complaints were listed as “resolved.” “Resolved” meant 
that the hospital had been taken off the complaint list and was 
regarded as “in compliance.” Actual information about the scope 
and nature of compliance activity during the year following 
promulgation of the Title VI regulation is sparse. Reliable statis- 
tics were not kept and standards had not been developed to a 



Interview .vith i^olomnn Arbeiter, IliKlier Kilucution Courdinator. 

"* AUhou>;*.. it usually dtHtcuU to conceal sc^re^'ated facilitiest in at least one instance tlie adininistnitor 
of a hospital temporarily succeeded in deceiving: Federal investigators by having white and Negro staff mem- 
bers pose as patients and occupy beds in a semi-private room. The review team later learned of the deception 
and made an unannounced visit to the same hospKa) a few weeks later, exposing the fraud. 

""Within CUD, the focal point for the early operations appears to have been the grants branch of which 
Sam Kimble was associate chief. (See memorandum from Deputy Surgeon (ieneral, PHS, to Bureau Chiefs 
(and) Director, National I.ibrary of Medicine, "Civil Rights Forms and Procedures" (Dee. 10, 1U04)). 

Interview (December 1905) with Mrs. Sherry A rnstein. Special Assistant to Assistant Secretary Quigley, 
in conjunction with TUlr 17 . . . Onr Yrar Ajtrr, Oft. rit, HUfnu. 
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point which permitted an accurate determination of compliance 
status in each case. 

Medicare— On July 30, 1965, Medicare was enacted and was 
scheduled to go into effect the following year. Thousands of pub- 
lic and private hospitals, nursing homes, and extended care facil- 
ities became potential Title VI recipients.'-* Medicare payments 
offered a substantial financial inducement to hospitals and other 
health facilities to comply with Title VI. Moreover, since most of 
these were new recipients which previously had not received 
Federal assistance, HEW was in a position to require actual com- 
pliance with Title VI, as opposed to a mere promise to comply, 
as a prerequisite to certification for participation in Medicare. 
With Secretary Gardner’s full support, HEW took advantage of 
the opportunity provided by Medicare for achieving a further 
breakthrough in the field of health. 

In February 1966, the Office of Equal Health Opportunity 
(OEHO) was established within the Public Health Service.'-- 
During the several months following its creation, OEHO 
launched a major effort to review hospitals in conjunction with 
certification for Medicare. Initial “reviews” were based on infor- 
mation furnished by the Medical Facilities Compliance Report.'-'' 
On the basis of this information and on the basis of complaints 
filed with HEW, OEHO established priorities for investigating 
approximately one-third of the estimated 9,000 hospitals in the 
country which were potential recipients for Mivlicare funds. 
During the spring and early summer of 1966, a “crash” effort was 
made to train hospital compliance officers. OEHO’s limited staff 
was augmented by staff from PHS and the Social Security Ad- 
ministration (SSA) to conduct compliance reviews. In February 
1966, OEHO consisted of exactly five permanent staff members. 
Two months later OEHO had grown to 14 but the compliance 
operation had expanded to more than 200 including 30 consult- 
ants and 165 persons on temporary detail. By July, almost 500 
persons were engaged in the hospital compliance progi‘am. The 



Prior tu M(Mlk-ari\ coin pu rati vi‘Iy few hoMpitata were receiving si^nifkiint animtnta of Federal aid. The 
major souree of funda, the Ilill-Hurton eonatruetion program, afTeeted ulioiit r>(i(t-nnO hospitals each year 
(about (» percent of the tot’J aubsequently covered liy Medicare). Funds for truininjr and apeciuliied re- 
search were relatively miner. Although many hospitals served as vendors (see definition at p. 52 infra.) to 
federally asalsted welfare uv^encies, the difficulty in jjettintr the State agency to monitor compliance on the 
part of the vendora was enormous. 

See Statement by Surgeon General William H. Stewa^(Mar.?. 196(1). Robert M. Nash was subsequently 
named as Chief of the program and continued in that capircity until late in 1967 when the reorganization of 
OCR took place. 

Medical Facilities Compliance Report (Civil Rights Act. Title VI), I*II,S-4Hn7 (February 19(56). 
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bulk of the compliance review staff consisted of temporary sum- 
mer employees and staff on detail from PHS regional offices and 
SSA central and regional offices. 

The OEHO compliance program probably is the most success- 
ful large scale Title Vi’ effort that hao been made to date. By 
June 30, 1966, more than 2,700 compliance reviews had been con- 
ducted by field staff and had been reviewed by regional and 
Washington Title VI staff.'-^ Of this total 1,329 were success- 
fully brought into compliance in the course of the negotiations. 
The compliance review program was in high gear by midsummer 
of 1966. In the 6-month period beginning July 1, 1966, a total of 
4,142 compliance reviews was conducted. Of that number 2,267 
hospitals were found to be in compliance at the time of investi- 
gation; 1,875 were found to be in noncompliance. As 1966 came to 
a close, negotiations were still being conducted with 510 hos- 
pitals. Thirty-six hospitals had been noticed for hearings. 

During the 6-month period beginning January 1, 1967 (the 
period just prior to the OCR reorganization), compliance review 
activity declined sharply. During this period, 392 reviews were 
reported. The majority of hospitals either were found to be in 
compliance or came into compliance after further negotiations. 
As of June 30, 1967, a total of six hospitals had had funds termi- 
nated and another seven had been noticed forbearing. 

Extended Care Facilities — A second aspect of OEHO’s compli- 
ance program concerned the estimated 15,000 extended care 
facilities (ECF’s)'*" which are covered by Title VI. Extended care 
facilities never were subject to the kind of review which char- 
acterized the hospital compliance program. Undoubtedly a num- 
ber of factors account for this. For one thing, the pressure to 
certify hospitals for Medicare by July 1966 (or shortly there- 
after), which had lent such great impetus to OEHO efforts, was 
now over. With the intensive investigation phase of the health 
compliance operation out of the way, HEW’s attention shifted 
more squarely to problems of school compliance. Medical stu- 
dents and others who were hired to work during the summer of 



The hulk of the«e reviews came in the 'A monthR prior to June JtO, lUfiO. However, some reviews took place 
prior to the Bprin^ of l!H5(5 ineludin;; perhaps a few conducted durinir 19fi5. Exact fl^ures are not available. 
As of Dec. 31. 1966. no hospitala were listed as havtnK had funds cut off. 

•**As deflned in th * “Guidelines for Compliance of Extended Care Facilities with Title VI of the Civil 
UiKhts Act of 11)64/’ (April 1966), extended care facilities mean “institutions (or a distinct part of insti* 
tutions) which have transfer agreements with one or more qualified hospitals havinK agrLrme'.its with the 
Secretary of HEW/* In pruetice. ECF*s primarily are licensed nursinK homes and aimilar settintrs which 
provide 24-hour care for chronically ill and other types of patients. 
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1966 no longer were available. The 300 staff members who had 
been temporarily detailed from Social Security returned to their 
primary duties. The few dozen consultants who assisted with the 
operation in the spring of 1966 could not be retained indefinitely. 
By the fall of 1966, the OEHO was back to a 30-man operation. 

The shift in emphasis and the reduction of staff assigned to 
the health compliance field prompted the Chief of the Health 
and Welfare Division of the Bureau of the Budget, Irving J. 
Lewis, to write to Libassi in October 1966 to express his con- 
cern with the plan to “reduce substantially the PHS resources 
dedicated to the Nursing Home Compliance Program.”'-" Lewis 
expressed doubt about the plan to assign responsibility for super- 
vising Title VI compliance for nursing homes not participating 
in Medicare to the Welfare Administration. He pointed out that 
the Welfare Administration would rely on State agencies to 
investigate, inspect, and clear skilled nursing homes.'-” He also 
questioned the plan to limit compliance reviews to a sampling 
of these facilities based primarily on information received in 
the ECF Compliance Report. Despite questions from the Bureau 
of the Budget, compliance activity with respect to health facili- 
ties in 1967 was reminiscent of departmental activity 2 years 
earlier in terms of renewed emphasis on paper compliance [ECF 
report forms] and iri terms of a compliance review program 
directed more to complaint investigations than to regular field 
reviews. 

Although compliance activity in the health area declined 
steadily after 1966, the overall picture during Libassi’s tenure 
is impressive. In a memorandum summarizing OCR’s accomp- 
lishments in the 2-year period following creation of the Office, 
Derrick Bell stated, in part, “. . . field investigations were con- 
ducted in an estimated 4,000 hospitals and 640 extended care 
facilities. Fifteen thousand compliance reports were reviewed. 
Compliance procedures resulted in 7,400 hospitals and 6,300 
extended care facilities being cleared for participation in Medi- 
care. More than 97 percent of all hospitals in the Nation were 
officially committed to nondiscriminatory provision of services 
as of January 1, 1968. Of this total, more than 3,000 changed 



memorandum from Irvlnj? J. Lewis to F. Peter Libassi, “Title -f f '?i.mpliance Projfram for Hospitals 
and NursinK Homes" (October 4, 1UG6). 

*•”* With respect to State atjeney responsibility, Lewis noted, . . It raises the question of whether it is 
appropriate for a State agency to be tfivfen responsibility for carryinf. out a Federal function and whether 
the State a^rency can make the objective and independent judgments with regard to C’ivil RiKhts (’onipdanee 
required unfler Title VL“ (Compare comments below with rcKurd to the State aKetuy review proKram.) 
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previous policy and practices to comply with Title VI. As of 
January 1968, only 12 hospitals had lost Federal funds because 
of failure to comply with Title VI.” ' 

Current Situation -With the 1967 reorganization, responsibili- 
ties previously carried out by OEHO were reassigned. Health 
branches were established within the Operations Division and 
within the Program Planning and Development Division.'-"' The 
health-branches were short-lived and, by March 1968, had been 
merged, into a combined Health and Welfare Branch within the 
Operations Division. The merger was especially significant in 
that it reflected the decision to encompass almost all compliance 
review activities in the health field within the newly established 
State agency review program.'-'" Currently, although investiga- 
tions are made of specific complaints, there is no routine compli- 
ance review program for hospitals and other health facilities 
except to the extent that these are included in the course of 
State agency reviews. 

Most of the Nation’s hospitals, including the 3,000 which only 
a few years ago openly practiced discrimination,'-'- have not 
been reviewed for compliance with Title VI since 1966. Perhaps 
the changes which came about in the- course of the “crash” Medi- 
care certification program have lasted. However, in the absence 
of periodic compliance reviews or, at a minimum, a follow-up 
study, it would be premature to assume that medical facilities 
have attained complete and lasting compliance with Title VI. 
Since most extended care facilities and nursing homes also have 
never been subject to field review, their current status with 
respect to Title VI can only be a matter of conjecture. 



The term “welfare” covers a variety of HEW public assistance 
programs, including programs which formerly came under the 
Welfare Administration and the Vocational Rehabilitation Ad- 
ministration.'-''-' For two reasons, there will be no attempt to ana- 
lyze the several components of “welfare” separately. First, OCR, 
at least since its reorganization, has viewed compliance activity 
as falling into only three areas — education, health, and “wel- 



***See memorandum of Jnn. 1, l‘J68 from Derrick Bell, then Actinir Director, OCU, to Executive Officer, 
Office of the Secretary, ’‘Kiscnl Year 1969 ConjfreHsionnl Budget Justifit iition/’ 

""The ProKram Plannimr and I)ev«*lopinent health branch never became operational, 

•■".See pp. 87-89 below. 

"• Bell nienioraudiim. 

•'^‘Vocational Beliabilitation I’rograma proHontly serve an estimated 200,000 b«*neticiaries each year. This 
total represents only a small fraction of 1 percent of those affected by health and educational proRrams. 
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fare,” Second, what once comprised the Welfare Administration 
has since been reorp;anized under the umbrella of the Social and 
Rehabilitation Service. 

Compliance activities in welfare progTains have always been 
accorded low priority. For one thin^:;:, many of the inequities in 
welfare programs are of a more subtle institutional nature — 
often difficult to identify, still more difficult to remedy, and in 
many cases not even subject to Title VI procedures. Policy and 
procedural considerations also have played a large role in the 
lack of emphasi.s on compliance activities in this area. The bil- 
lions of Federal dollars which support public assistance all flow 
through continuing programs administered by the State in con- 
trast to many educational and health programs in which Federal 
funds go directly to local recipients such as school districts and 
hospitals. Welfare is unlike education in that, with education, 
attention can be focused on a specific school system and com- 
pliance action of a limited, sharply focused nature can be 
taken. It is unlike health programs, where reviews of par- 
ticular hospitals and health facilities can be conducted in a short 
space of time by a two-man team and enforcement action can be 
brought against a single local recipient. 

Welfare programs operate through State agencies— the State 
itself is the recipient. According to HEW, there is no way to par- 
ticularize the program-to move against one part of the system 
or to pinpoint fund cutoffs.^*^’* The time consuming nature of com- 
prehensive State agency reviews of the sort necessary to sustain 
a case for terminating funds, the protracted negotiations and 
hearing process which must precede any final action, and the 
political repercussions attendant upon the efforts of a Federal 
agency to cut off a multi-million dollar program from an entire 
State are enormous. These are the major factors which have led 
OCR to relegate compliance activities with respect to welfare 
programs to a minor place in its total Title VI enforcement 
operation. 

In a sense, HEW deals from a position of weakness when it 
comes to full compliance with Title VI in the various State ad- 



"♦ IliiWi'ViT, )M the area of eilueatioti, pHrtinilarly lueher eilueiitioti. eoiiaaleratum has lieeti jriveti to 
reviewing the entire State edueatitmnl nKeney, Tliis. in fact, may Iw tlie only feiiitilile npproarh to some 
Stale administered dual systenis of hiKhereducation. (.ArheiUT interview, A pr. liMiS). 

"'•There is a ditferem'e ofle^^a) tipinionon this point. Tin* prevnilinj; view and that of HKVV*s OfVuvofden* 
era! (*oiin.scl is ndleeted in the text, hut see "Title VI of the C*ivdl IhKhts Act of Implementation and 
linimct,'* ((ieorjje VVaslunKlon I. aw Review, May llMiH. pp, U7t>- 
"'•Secretary (Jardner's decLsion »»n AlnhatmVs refusal to comply with llie Title VI re^ulatiiins was not 
handl'd down until l!»i7, after many months of udnunistrative proeeedia^H and more titan years after the 
retrulutions had been promulgated. 
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ministered welfare programs. The only real weapon at its dis- 
posal is too large, too total for practical use. Some have argued 
that if it were used once — if an example were made — the threat 
of future use would be a sufficient deterrent to noncompliance. 
Others, equally concerned about Title VI violations in these pro- 
grams, disagree. This group argues that the problem is rarely 
one of gross, blatant, easily documented discrimination such 
as exists in the case of elementary and secondary schools, hos- 
pitals, and health facilities. It contends it is most unlikely that 
substantial widespread discrimination can be documented today 
in any State administered continuing welfare program. It 
doubts that any court would sustain the massive cutoff of Fed- 
eral aid to a State program so long as it was substantially in com- 
pliance. This group argues that, if its assessment of the proba- 
ble outcome of a court test is correct, it is better not to take the 
risk. Once the courts sanction “substantial compliance,” States 
that are being held to “full compliance” will have a conven- 
ient out and whatever leverage HEW now has would be lost 
altogether.*'*^ 

Although it may be a challenging exercise to debate the pros 
and cons of Title VI .strategy with regard to continuing State 
welfare programs, the fact is that Title VI has not proven to be 
an effective weapon in these cases. There is an urgent need for 
developing different approaches, perhaps including new legis- 
lative and legal weapons, if inequities are to be eliminated. 

Reflecting the considerations discussed above, compliance 
activities in the area of welfare have been minimal. By early 
1968, reviews had been made of State practices in only seven 
States. Most of these were conducted by teams composed of Title 
VI and program staff from the Washington and regional offices 
and State personnel. They were, with the exception discussed 
below, of limited scope. For the most part, they concentrated on 
procedures and involved discussions with State directors and 
members of their staffs. 

Mississippi Review-June 1966— During a 3-week period, from 
June 8, 1966, 18 staff members from the Welfare Administration 
conducted a field review of public assistance and child welfare 
services in the State of Mississippi. The review was partly in re- 
sponse to complaints of continuing discrimination in Mississippi’s 



for oximipU* tt^atimony K»ven during Jackaon, Miaaisaippi meeting on wolfure problema convened 
l»y the Miasiaaippj Stale Advisory Committee to the U.S. ('unimtasiun on Civil Kitchts (February 1PG7). 
•Some ufthe viewpoints presented in the text also were expressed at subsequent meeting's with IIKW ofHeiuls, 
State Advisory (7onuuittee members. Commission stafT, and others during? the spring? of H»t57 as part of the 
Commission's follow-up to the Jackson meeting. 
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programs and partly in response to pressures from various 
private civil rights groups and the Commission on Civil Rights 
to move beyond earlier efforts which had been devised solely 
for the purpose of achieving paper compliance. It also was a 
test of the feasibility of conducting State agency reviews. HEW 
sought to assess the problems inherent in an investigation of this 
scope, including the time, staff, and money which would have 
to be invested and the amount of training and preparation in- 
volved. The value of such a review, in appraising the extent of 
noncompHance and in spurring the States to greater efforts, 
could then be measured against its difficulties and costs. 

In the cour.se of the review, more than 150 individuals, includ- 
ing representatives of community relations and civil rights 
groups, were interviewed regarding equality of treatment 
afforded clients and applicants through public welfare progi'ams. 
Administrative practices of the State agency were analyzed and 
10 of the 84 counties in the State were visited. The review in- 
cluded analyses of complaints and statistical data on recipient 
rates, levels of assistance payments, hospital utilization rates, 
and foster home care boarding rates. A statistical sample also 
was taken of 240 cases [120 white and 120 Negro) involving 
applicants who had been denied public assistance or for whom 
assistance recently had been terminated. Interviews were con- 
ducted in all of these cases (in addition to the 150 individual 
interviews referred to above) regarding the basis and circum- 
stances of the action to deny or discontinue assistance. Reviews 
were made of a random sample of 06 active cases involving child 
welfare services, Day care facilities, which had signed com- 
pliance statements and which were used by the State welfare 
department, were visited and staff was interviewed. 

Despite the fact that staff members of the USCCR urged that 
the scope of the review be broadened and that more cases be 
reviewed, several crucial areas of service were not covered. 
These included employment practices, the surplus food distri- 
bution program, and compliance of hospitals used by State 
agencies. Regarding these omissions, the Welfare Administi’a- 
tion explained that staff employment was covered under the 
Federal Merit System requirements; the Department of 



■*“ A recent CurnmisRion on Civil RijjhU study of Stale and local Kovernment employ ment found that the 
Oflice of Stale Merit Syntems, the Federal n^eney responsible for nionitorinK these retjuirenienU, d«»ea 
nothin}? to enforce the nondiscrimination provisions of the merit system retrulntions. See, Fttr All the i't'oftlr 
. . . ity All th»’ / d liviutrl tni AV/oii/ Oitf^n t unity in State ttml l.ueui (itieentuteui f/tuithtyuiettl. 

Comniission on t’ivil KIkIiU IIMP.i). 
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Agriculture had primary responsibility for determining Title VI 
compliance in the food distribution progrram; and hospital compli- 
ance in Mississippi was being determined by PHS at the time the 
Stage agency review was undertaken. 

In December 1966, a summary of the review emerged — 6 
months after field work was completed. The findings and con- 
clusions of the compliance review never were issued officially 
and the report itself was not published. A letter was prepared 
for the signature of Ellen Winston, then U.S, Welfare Commis- 
sioner, which was to be sent to the Mississippi Commissioner of 
Public Welfare. The letter reflected the theme that civil rights 
compliance in public welfare programs in Mississippi had to 
be viewed within the context of the cultural and economic set- 
ting within which the program was administered. The Winston 
letter concluded that, seen within this framework, Mississippi 
was substantially in compliance with Title VI despite some evi- 
dence of discrimination. 

The summary of findings and conclusions, however, did not 
fully reflect the extent of discrimination described in the body of 
the report. Moreover, staff members from the Welfare Adminis- 
tration who participated in the field review subsequently con- 
fided that the report itself did not even contain all of the find- 
ings of discrimination uncovered by field investigators. 

Opposition on the part of civil rights staff within HEW to issu- 
ance of the report and particularly to Dr. Winston’s covering 
letter was intense. As a result, the report was filed away. In 
response to inquiries, it was explained that “more work was 
needed.” The issue of the Mississippi welfare review was raised 
by staff members of the Commission on Civil Rights in March 1!167 
in the course of follow-up work on a Jackson, Mississippi welfare 
meeting which had been held by the Commission’s Mississippi 
State Advisory Committee a month earlier. Again, HEW officials 
indicated that further work was needed before the report could 
be issued and before firm conclusions could be drawn regarding 
compliance within Mississippi welfare programs. HEW also ad- 
vised the Commission that the findings of its June 19(56 review 
were now out of date. Changes had taken place and were still 
taking place within the State. Moreover, a full-time civil rights 
investigator was assigned to the Atlanta ofilce and was detailed 



'^Summary of June I960. “Review of Tublir Welfare Practicea in Miaaiaaippi” (De<*ember I960), iinpub- 
liahed report of the Welfare Adminiatrutlon. 
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for several weeks to concentrate entirely on Mississippi. It was 
felt that the most promising? vehicle for achieving compliance 
was the continued “Federal presence” in the State, Toward this 
end, frequent review, onsite investij?ations, meetinj?s, visits, 
and discussions with State and local officials by Federal officials 
from the Washin^on and the rej^onal offices would have the 
^?reatest impact. It was apparent that Welfare Administration 
officials had come to the conclusion that withholding funds was 
not a realistic approach to obtaining Title VI compliance in State 
administered welfare programs.'*’’ 

State Agency Reviews—In March 1968, enforcement activities 
in the area of welfare and health were brought together in a 
combined Health and Welfare Branch within OCR’s Operations 
Division. Louis H. Rives, then Chief of the Welfare Branch, was 
named to head the new unit.*^' 

In an attempt to rectify the lack of compliance efforts in web 
fare and other State administered continuing programs and to 
examine the compliance status of “vendors”,'^- to review com- 
pliance in hospitals and health facilities, and to obtain maximum 
mileage out of minimal staff, the State agency review program 
was initiated in April 1968. The program is an ambitious one and 
on its outcome may rest the success of HEW Title VI compliance 
efforts in all areas other than education.'*' 

The purposes of the State agency review program as set forth 
by OCR are: 

(1) to strengthen actual performance in the State and to 
find more effective ways to eliminate all forms of discrimina- 
tion on the basis of race, color, or national origin in programs 
assisted through Federal funds; (2) to give assistance and 
training to State personnel in evaluating compliance, on a 
continuing basis, within the State and local agencie.s ad- 
ministering programs assisted through Federal funds as 
well as by vendors in the respective program.s; (8) to provide 
technical assistance and advice to the States on carrying 
out their responsibilities with respect to compliance with 



St’t» for rxiiniplo tho testimony of KriMl II. furiurr lUrortor, U\m*aii of Family St»rvirt»«, at 

tlu» Fohruary 11HI7 .larkxon wolfari* mootinK- 

Uivi*« is currently I)iroctor of tlo» Opo rations hivi.nion. 

F.K., iloctors to whom wolfiiro ajroiMMos rofor pationtH for whirh tht* UKt’nty pays. The Title VI rotnila- 
tioim do i\ot dofinv the term, ’■vendor,*’ althouch it is widely used. The ro»o/»haae«- 0(ficrr*n MaiiiutI, at p, .*1, 
stutca: ’“Vendor* refers to an individual, trroup, public, or private or^ranizution or institution, political 
entity, or rumniereial enterprise which, pursuant to any contract, a>n-eemenl, or other iirraiujeiiient with a 
recipient, furni.she.s a .service which is used hy i>r availahle to a beneficiary of the program.” 

Kven here consideration has been jjiven to State njjency reviews of State depurtmenls of ediiciition 
and higher education, (Hives interview.) 



Title VI of the Civil Rights Act; and (4) to identify any 
specific areas where the State agency is not in compliance 
with Title VI and formulate steps to be taken to correct such 
noncompliance.'^^ 

The reviews cover the activities of State agency headquarters 
and local and regional offices of State agencies. They also involve 
field visits to a sampling of urban and rural localities and onsite 
reviews of selected facilities such as hospitals, nursing homes, 
children’s institutions, day care centers, and vocational reha- 
bilitation workshops. 

Reviews are conducted by teams composed of HEW civil rights 
staff, program managers from the Washington and regional 
offices, and State agency personnel. Prior to the initial reviews 
in each region, a period of training and orientation is con- 
ducted for all Federal personnel embarking on State agency 
reviews for the first time. There also is a brief orientation for 
State agency personnel but the theory is that this group will 
learn through actually participating in the field reviews. The 
theory also assumes that the approach, requirements, and ex- 
pectations-in short, the example set by the Federal officials— 
will “rub off’ on the State people. The hope is that eventually 
State agency staff, on their own or with a minimum of Federal 
assistance, will be able to conduct regular and adequate com- 
pliance reviews. 

Closely linked to the idea of having State agency personnel 
monitor their own programs is the concept that equal oppor- 
tunity must be built into the program. Unless State people see 
this as an intrinsic part of their responsibilities, compliance 
activities by Federal officials will have little value because the 
inequities in service in continuing State programs are often 
subtle, hard to document, and harder still to remedy except by 
those working in the program on a day-to-day basis.'**’ 

Recent Developments— During the calendar year HK3S, field 
work was completed on 17 State agency reviews. A total of 1,500 
facilities and agencies was visited^ Final reports were completed 
on four States — Maryland, Florida, Arkansas, and Connecti- 
cut— by the end of 1908. A fifth report, on South Carolina, was 
completed in January 1969. State agency reviews are scheduled 
to be completed for the rest of the country by January 1970. 



I*r4‘)imiii2(p’ draft of *’IMan for ('ondiictitiK Urvifws Stato Ajrj*nrit*s’ Couipliafiro witliTith* VI ofiliv 
Tivil RiKiits .Art,” 11K\V-()(*K, p. 2. Thr *'p«*‘*Ilminary draft,” wliirli is undiitrd.N^-ns still m ust* as of f rliruar.v 
I'.MiP, Thr 1‘ljm is an riahoratr parka^r of instructions, (iiirstionnairrs, and intorvirw Kuairs inrliidiiiK a 
”l.oral Aj:rnry Review (iuide” and a ‘’.State AKOtioy Kovh’U' ( iiiidr.” 

Rivo.s Interview. 



O 

ERIC 



60 



53 



After the reports of the State ag:ency reviews are written, 
copies are sent to the State agency together with recommenda- 
tions and guidelines. Each State agency is then required to 
report back to OCR on remedial steps which it has taken. 
Rives hopes to have sufficient OCR staff to enable him to assign 
one person to work continuously with each State. As of this 
writing there are 50 to 53 professionals in the Health and Wel- 
fare Branch in Washington and in the regional offices.**" 

ENFORCEMENT PROCEEDINGS-CIVIL RIGHTS DIVISION 
OF THE OFFICE OF GENERAL COUNSEL 

Enforcement proceedings are the responsibility of the Civil 
Rights Division of HEW^s Office of General Counsel. The Civil 
Rights Division in FY *69 had 33 authorized positions which 
included about 20 attorneys. Among their primary functions 
is the preparation and the conduct of hearings pursuant to 
Section 602 of the Civil Rights Act. Information supplied by 
HEW last April reveals the following activity; **” 

Number of recipients that had been noticed for hearing to 
date: 

506 school districts 
47 hospitals 

1 State welfare department ' *•' 

2 State health institutions 

Total 556 

Of the 556 total, a final order terminating Federal aid was in 
effect with respect to 196 former recipients. Regarding the 
remaining 360, a breakdown of the number of hearings in process 
showed; 

39 Noticed, but not yet heard 

14 Heard, but no initial decision rendered 

83 Initial decisions (last action taken) 

33 Pending agency review of initial decisions 
191 Terminated orders sent to Congressional Committee 
(of these 66 have returned to compliance) 

Total 360 



"*• As of this lht» l\rst wruvip of n»|H>rts hi\H bi»i»n to the State’s, Appamitly, thcri’ is no 

firm timetahlo far rasponso and/or rrmt’dial action by the States. 

OCR is reipiestiTiK .'(0 more prures.sioiial positions fetr the Health and Welfare H ranch in its lllTO hudKet. 
Letter from Albert T. Hamlin, then Acting Assistant General Counsel, to Robert Cohen, U.S.C.C.R. 
staff member (Apr, 3, 1969). 

'♦"The Alabama welfare heorin^. the only such action in the welfare area, has been described earlier. 
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At that time there was a backlog: of more than 100 cases awaitinjj: 
some type of OGC action.''*" 

The Civil Rig:hts Division of OGC is involved at many staj>:es 
of the enforcement proceeding:s. As a j^eneral rule, OCR staff 
conducts the compliance review and, where necessary, writes 
a report recommending: that the appropriate steps be taken to 
terminate Federal assistance to the noncomplyi^ng: recipient. 
This, of course, follows the usual period of neg:otiation as re- 
quired by law. The recommendations for enforcement action 
are reviewed by OCR Washingl^on staff before being sent on to 
the Civil Rights Division (with a summary of the case also 
submitted to the Department of Justice for review). After the 
staff recommendatipn that enforcement action be initiated 
has been approved (a/id the Department of Justice has not raised 
a question or objection within 7 days) a notice of opportunity 
for hearing is issued and the district (in the case of schools) 
is informed that approval of applications for Federal funds for 
new activity or programs will be deferred for not more than 
90 days pending the completion of the administrative hearing 
process. The actual proceeding is heard by an examiner desig- 
nated by the Civil Service Commission pursuant to the Adminis- 
trative Procedures Act. The decision by the hearing examiner 
to terminate Federal funds is final unless appealed to the review 
tribunal appointed by the Secretary pursuant to the revised 
Title VI regulation. The decision of the review tribunal is final 
unless the Secretary agrees to review the proceedings.'"*- The 
Secretary transmits a report of the final decision of the review 
tribunal or the hearing examiner to the appropriate Congres- 
sional committees and, 80 days after this report is delivered, 
the order terminating Federal funds takes effect. 

In addition to its responsibilities with respect to the prepara- 



''"Tfh*phoiw‘ diMu««ion with UnlM-rt Hrowu, Assistunt 0(’H. »Mnn h liMi'.i). 

•'•Tht* rt»vi«»w trilmnnl whirh oriKinMlly whs ii thrre'-iimn lindy wjik (*ypiuwltMl to liv** iiuMiibrrs in Miiy liMill, 
.’M Kt*d. UeK. 7;t00 (May 7, llHi!)). 

•'••ImrinK thi‘ 21month pi*riod from (htohor ll»t»7 tlmmKli June Ibfih. l(W initial hi'iirinc t*xninim‘r«’ 
dwisions wen* rendered in sehnol eases. Nm)ioin}>\iHnee was found in Pit eases, eomplinriee in Ifi, Of the h.t 
findinKH of noneompllunee, 07 were appeided to the review trilHinul. In no ease has the appou! been Kustnined. 
In iiistiinees the heiirinK examiner's deeision was upheld, in four situations (K*It nnd the school district 
reached un aj;reenient before the tribunal neted. and in three enst*s the hearing exuiiiiners (h*eision was 
renuuuled on teelinicnl jtrounds. Asol Auj;, d, llHlb, no action had het*n taken on the i‘enuiinini; lil eases. 

Of the l.**» findings of eomplianee, the Civil Ki^hts Oivislon the Oilife of (leneral Counsel appealed l:t. 
In one instanee the hearing examiner's decision of eomplianee was sustained and in two eases it was re- 
versed. In one ease the decision was remanded to the heunni; examiner because of tm error in law and in 
one situation uKreement was reaelu*d before the tribunal acted. As of Auk. d. no action had been taken 
on the remaininKciKht eases. 
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tion and conduct of hearings, appeals, and related enforcement 
procedures, the Civil Rights Division of OGC also serves as 
counsel to OCR with respect to questions of interpretation, 
scope, and applicability of civil rights laws, regulations, and 
related legal matters concerning the operation of OCR. 

ROLE OF THE OPERATING AGENCIES 

Prior to the centralization of civil rights functions within 
OCR in 1967, each of the operating agencies was responsible 
for its own compliance program. Consequently, the impact of 
Title VI was felt more keenly by these agencies-the Office of 
Education, the Public Health Service, and the Welfare Adminis- 
tration-than following the 1967 reorganization. Despite the 
centralization of civil rights compliance functions within OCR, 
the operating agencies continued to play a key role in assuring 
that their programs serve to promote equality of opportunity. 

In large measure the success of the compliance effort is con- 
tingent upon the commitment of the program administrator 
to its attainment. His sensitivity to the subtle, as well as overt, 
forms that discrimination can take and his willingness to adopt 
the steps necessary to overcome the effects of past discrimina- 
tion, can be central to assuring that his program results in 
equal opportunity in fact as well as in legal theory. Of like 
importance, his recognition of the integral relationship between 
the goals of civil rights and those of his own program can be a 
determining factor in achieving the spirit as well as the letter 
of Title VI. 

HEW program administrators frequently have played a vital 
role in furthering equal opportunity objectives. One way in 
which they have done this is through public expressions of 
support for the goals of Title VI and by stressing the high pri- 
ority they assign to civil rights among their department or 
agency activities.'"'’' 

Beyond the matter of public utterances, the actions of some 
HEW program administrators have reflected a keen sensitivity 
to equal opportunity problems and a willingness to take the 
steps necessary to meet them. For example, during the Poor 
People’s Campaign in the spring of 1968, which brought thou- 
sands of the Nation’s poor to Washington, D.C., Stephen P. 
Simonds, then Commis.sioner of the Assistance Payments 



for im'miirarnluiM from Scrrrtary (Janlnor Ui ugehcy **(’ivU Uitrlitn 

lAiuf, |r>, IJUI6): ul.so SlahMUPnl hy Willmm H. Sti*w»rt. .Ni.lL. Suriri'tm (itMtaml. I*ul»lir 

.1 Smviiv (Mar. 7, 
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Administration of the Social and Rehabilitation Service, sent 
a memorandum to all State welfare aj^encies callinji; attention 
to Federal requirements rej^ardin^ continuation of assistance 
to persons temporarily absent from the State.*-’* The memoran- 
dum specified that for persons participatins* in the Poor People’s 
Campaij^n wlio were unable to furnish a mailing address, checks 
were to be sent to the recipient in care of the Southern Christian 
Leadership Conference, Poor People’s Campaign, in Washington, 
D.C.*-’-’ 

In June 19G8, Mary Switzer, Administrator of the Social and 
Rehabilitation Service, directed a letter to all State administra- 
tors on the subject of “Courteous Treatment of Clientele.” The 
stron^;ly worded directive dealt with the frequent complaints 
of failure to use courtesy titles by staff of some State aj*;encies 
in addressing: certain applicants, recipients, and others dealing*; 
with the aj^ency. The letter stated that State and local aj^encies 
would be “held responsible for these offenses wherever they 
occur.” The letter went on to require every a^yency to take 
“positive steps without delay as part of proper and efficient 
administration, sound practice, and compliance with Title VI 
of the Civil Ri^;hts Act.” 

HEW’s Office of General Counsel (OGC) also has played an 
affirmative role in furthering? the cause of equal opportunity. 
OGC was involved in the early 1960*s in the Louisiana * suitabie 
home” controversy and lent support to the “Flemminj? Rul- 
injr,»’i-*H which, in effect, prevented Louisiana from cutting off 
thousands of needy black families from the federally assisted 
ADC proj?ram. The concepts of equitable treatment in public 
assistance proj?rams were subsequently expanded in legal 
memoranda dealing with other issues of “conformity” under 
the Social Security Act.*"’** 



Stall* li'ttor Nil. lO.'tT from Strphrn P. SiniumiK, (‘omniiKKiunor, AMHistance Payitu*nlK Ailministriition. 
to .Statf ajri‘ncio« udministi'riiiK iipprovod pulilii* aKHistnnn* iilana. **FurwunlinK of iissistaiu*i> paymonts 
for participant!! in the Poor People’s Campaifrn (May 26. 1968). 

Ihid. 

•'•LvUrr, Mary K. Switzer. Administrator. Social and Kehahilitation Service, to .State Administrators, 
•‘rourleous Treatment of Clientele” (.lune 17. 19(58). 

•'» Ibid. 

''"On Jan. 17. PM)1. Secretary of llKW. Arthur K. Fh-niminK. slated at a new.s eoiifi-reure: “KfTeetive 
July I, 1 9(5 1, a Stale plan . . . may not impose an el i nihility condition that would deny assist unee with 
respeet to a need.v child on the basis that the home conditions in which the child lives are unsuitable, while 
the child continues to reside in the home. Assistance will therefore be continmsl during the time efliirts 
are beinjj made either to Improve the home conditions »ir to make arrangements for the child elsewhere.’* 

'•^Kor example, the equitable treatment principle was expounded and further developed by a younj: staff 
attorney, .Mrs. Frances White, in a paper ("Welfare’s (’ondition X’* Yule I.iiw.Iournal, Vol. 76 No. 0, May 1967. 
p. 1222) which helped furnish support for subsequent aetior^s to amend the Handbook of Public Assist ante 
Administration to assure fairer treatment of welfare recipients. Only a few years earlier, such amendments 
would have been deemed to be outside the sphere of Federal rcKalution.s. 
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Prior to passaK*e of the Civil Ri^^hts Act of 1964, legal proceed- 
ings were undertaken., largely under the guidance of Edwin 
Yournian, then Assistant General Counsel for Welfare and 
Education, now Assistant General Counsel for Civil Rights, 
to prohibit discrimination in the impacted areas program. With 
assistance from staff of the General Counsel’s office, a major 
conference on extension of legal services to the poor was con- 
ducted in the fall of 1964 which, in turn, gave impetus to the 
legal services movement. 

These are only a few examples of the kinds of affirmative 
actions which have be^rrtaken and the vital role which adminis- 
trative officials have played in furthering equal opportunity 
objectives. Undoubtedly, there have been numerous oppc/:*tuni- 
ties to further civil rights goals which have not been utilized 
by HE W’s administrators. It would appear that, whether Title VI 
compliance resides in the operating agencies or in a centralized 
Office for Civil Rights, the way in which key administrators 
construe their responsibilities and choose to exercise them are 
crucial factors in determining whether federally assisted pro- 
gi’ams will reach and serve non white Ahiericlins. 
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CHAPTER VI 



PROGRAM EVALUATION 
AND DATA COLLECTION 

Basic to successful Title VI enforcement is the development 
of methods by which agencies can systematically determine the 
extent to which minority >>:roup members are participating in 
the benefits of federally assisted prop^rams. For this determi- 
nation to be made with any depree of accuracy, agencies must 
collect sufficiently detailed data to be in a position to evaluate 
the impact of their programs and to make such chanpres in the 
proprrams or in their administration to assure equitable dis- 
tribution of benefits. Another essential ingredient is the estab- 
lishment of an effective link between civil rights staff and 
program administrators to assure that the two do not operate 
in isolation from one another. Unless both these elements are 
present, there is considerable danger that Title VI enforcement 
will result in a triumph of form over substance. In neither area, 
however, has the HEW effort yet proved entirely successful. 

ROLE OF PROGRAM PLANNING AND DEVELOPMENT DIVISION 

With the 11K57 reorganization of OCR, a Program Planning 
and Development (PFD) Division was created with the purpose 
of establishing and maintaining “effective liaison with HEW 
operating agencies, professional organizations, and grantee 
groups to insure consideration of their interest in the develop- 
ment of policy, operational plans, civil rights training, and 
Affirmative Action Programs” and “design data collection sys- 
tems to help determine program objectives and progress.’’"'" 
These theoretical functions were in addition to various re- 
sponsibilities relating to data collection and analysis of statis- 
tical data on OCR compliance activity. 

In practice, the PPD Division was small and its role in the 



Prul't uullim* ul' stalUng plans, tn'naniiationnl strufluiv im<l principal function.s (OrU'Mar. JO, lUilHj. 
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life of OCR was overshadowed by the Operations Division. 
The Data Analysis Branch, the major component of the PPD 
Division, was occupied fully with analyzing coiopliance reports- 
primarily elementary and secondary schools-and identifying 
the necessary priorities for field reviews. Interviews with 
staff from the Program Planning and Development Division 
revealed no significant contact with the Department’s Planning 
and Evaluation Unit"’' and little, if any, liaison with the operat- 
ing agencies of a sort that would have impact on the operation 
of departmental programs. 

The idea of having a unit within OCR which would be in a 
po,sition to plan and evaluate compliance activities and program 
administration was unique. To the extent that PPD might have 
bridged the gap between OCR and the operating agencies — one 
of the potential weaknesses in the centralization of compliance 
functions -its value would have been substantial. However, 
PPD remained a stepchild within OCR, at least with respect to 
allocation of staff resources. Whether the PPD Division could 
have had an impact on the operating agencies, despite its lack 
of line authority, is a matter for conjecture. However, lacking 
staff, status, and time within which to demonstrate its worth, 
the impact of the PPD Division on the operating agencies has 
proved negligible. 

An essential element in program evaluation, from the stand- 
point of impact on minority groups, i.« the collection and analysis 
of racial data on a regular basis. However, except as called for 
on compliance report forms, there has been little systematic 
gathering of racial data by HEW’s operating agencies. This is 
not to say that information by race is unavailable. A variety of 
vital statistics concerning such matters as birth rates, infant 
mortality, life expectancy, and death rates has been regularly 
gathered by the Public Health Services’ National Center for 
Health Statistics. Various individual .studies and research proj- 
ects conducted by the Social and Rehabilitation Service and the 
Office of Education provide selective information on programs 
and program impact by race. The Office of Research and Statis- 
tics of the Social Security Administration has compiled infor- 
mation on poverty and family income by race. The Childrens’ 
Bureau, the Vocational Rehabilitation Administration, and 



Althoiijrli IIKW lum hml. for muri* than .'1 yiMitH, an AssiHlurH SftTflary for I'lannint; ami Kvalnatjon 
within whos<o olfuT a plurininj; prntrrarnmitJir ami ImiljrpUnjj Hy.slpin i» Imitijr dpvclopiMl. its imparl on tl»r 
Office for Civil UlRhts and on the daily livea of beneficiaries of HEW'a Title VI protrrams. ha j been ncKli»?ib!e. 
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other operating agencies have conducted studies and compiled 
different kinds of information which included racial breakdowns. 
Certain kinds of data are available on a State or nationwide 
basis by race. However, there is no regular, systematic collection 
of racial data of the sort that would enable a researcher, a pro- 
gram evaluator, or a civil rights compliance reviewer to ascertain 
utilization by race for any given program at any given time,’*’-^ 
Moreover, much of the racial data that are available are of 
limited value. Frequently, racial breakdowns are simply in terms 
of “white” and “nonwhite.” Often the figures are on such a large 
scale (e.g., statewide) as to be useless for pinpointing areas where 
the problems are most severe or for focusing compliance activity 
on a county, city, or a metropolitan area. Finally, some of the 
gross data that are available actually mask inequities which . 
differential breakdown would reveal.’'*'^ 

The Commission on Civil Rights in the past has been critical 
of HEW’s failure to develop adequate procedures for collecting 
racial data. On February 14, 19(56, in a letter to Ellen Winston, 
the Commission ex]))*essed concern with the lack of adequate 
data by which to measure the impact of welfare progi’ams on 
recipients by race.““ 

Dr. Winston replied April 26, 1966, indicating that the Welfare 
Administration “had already undertaken reviews of several , , , 
statistical reporting systems to determine changes needed in 
order that they would be more responsive to a number of major 
changes in our program, especially those resulting from major 
legislation (macted within the past ' *.vo years.” Dr. Winston went 
on to say chai the Department was in the process of “installing 



rt'porl forms vjvMU'rully foil in this ro»pi*rl. For exumpli*. »u iiiul socnmliiry 

sriiool ri'poi t rovoal tlml a fnniior iliiat school sysUnn has heroim* "inlcKriitctJ** (in terms* of numlaM-M 

tif whilo ami Mark sunjonls in joitst attemlaiico) hnl wmilil not ilixchtst* track s,vslj*m.s or oxlont of participa- 
tion by whitesf anil hliicks in (•xlracurriciitar activities, utilization of spcciat facililtos, onricluMl proKrants^, 

l‘tC*. 

A conunoii oxnnrplc is found in rerlain employmt*nt statistics which maj show a sulistantlal p(?rcfntat;c 
of minority onrploym's within a particular unit, pro^iratn. <»r u^ijmcy hut which will not rovcal, in tlu* ahstnitv 
of further juialysis. tin? fact that the hi^lror salaried positions are dihpntportjunat**ly occupied by whites 
while llu‘ bulk **f nonwhite.H are j;roupeil in tin* lowest joli eatCKories. (.See for example, '‘.Study of Minority 
(Iroup Kmployineiit in the Kederal (ioverttnn»nt ilMiT,** U.S. Civil Service Commission.) 

'"The Coniniissi*m\ letter stated in part: “Iti mir jmlement, Title \T places upon the admijiislrator ot 
a t»roKrain of federal tiuancial assistance a special otd«ti;alton h* he infm'nicd alumt the current impact of 
the pri*Krnm *m the n ripicuits, hy nice or color. Two closely related propositions tlow from this premise. The 
fust pro\)usition has to do with the orjtani'/.alion of the ovteiu’y’s proKrani rejmrt it nr system, with its capa- 
hility for delivering to tlie administrator at timely intervals and in an appropriate form mid I’et.iil, tlie 
statistical data for showing the racial Impact of the program. The s* oml proposition lias to do with the 
mannKeinent of the body of proKnun statistics as a tool for discov* iuK and for forwarding the e «lent of 
compliance with Title Vl.“ (l.etler from Waller 11. l.ewis. Director, Kedern! Pro^rmns Division. U S. font, 
misslou on ('ivil IUkIiIs, to Klleii M. Winsltm, U..S. fommissioiier of Welfttre, Keb. I t. IPd*).) 
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a now system of planning, programming, and budgeting to im- 
prove the decision making process in regard to program objec- 
tives, emphases, and rates of growth,” 

In the spring of 1966, there was a further exchange of corre- 
spondence between the Commission and HEW on the matter of 
racial data collection. On May 6, 1966, the Commission wrote to 
Libassi regarding a proposed Vocational Rehabilitation Ad- 
ministration form for collection of program statistics from State 
agencies designed to measure the progress of the program and 
to evaluate its effectiveness. In the proposed form, identification 
by race of program participants was made optional. The May 6 
letter stated, in part, “a reporting system which fails syste- 
matically to secure the racial identification of program partici- 
pants does not meet this requirement (i.e., the responsibility 
imposed by Title VI on the ojierating agencies to secure accurate 
information regarding the extent of minority participation in 
the program).” On May 18, 1966, Louis Rives, then Special 
Assistant to the Commissioner for Civil Rights (Vocational 
Rehabilitation), sent the following brief iiieniorandum to Libassi 
regarding the Commission’s letter of May 6:“**“ 



We agree with [thel recommendation that the gathering of 
racial information is extremely valuable in determining the 
extent to which and the manner in which minority groups 
are being served under the vocational rehabilitation pro- 
gram. We are therefore making the reporting of information 
as to race a requirement, except to the extent that it is 
specifically prohibited by State law. 



The issue of systematic collection and analysis of racial data 
on HEW programs is still unresolved. Last year, howevei*, 
HEW moved with greater firmness. In mid-January of 1969, 
Alice M. Rivlin, then Assistant Secietary for Planning and 
Evaluation, and Ruby Martin sent a memorandum to Secre- 
tary Cohen on “Equal Opportunity Goal Setting” recommending, 
among other things, that he “promulgate a Departmental policy 
on the collection of racial data,” The outgoing Secretary, in 



fr«»m KUi‘t» H. Winston to Wallor H. I.fwjs (Apr. *J(», I !(<*•»). 
l.ottor from Walt or H, I.owis to K. I*. J,jl»asj<i (May o, itMWi). 

.Momoratulum from I.othx to K. I', hihassi (.May in, l{>t5r»). 

.Soo tnonioratulum from Alioo ,M. Uivlin. .Assistant Soorotary for I'lannInK atnl Kvaluatnnt. ami Kuliy 
(}. .Marlifi, Illrooloi*, OIVhm* for Civil Kik»htn, to tin* .Sum*tary. “Kqual Op|iortunity (Joal .SottittK" (tlu* utomo- 
raialum is umlatovl: howovor. it hoars a roroivod dati* stamp of .Ian. 17, llKiP). Othor ronmunomlatiotts worn 
that IIKW (1) “inohido moasiiros of miiunity uniup partioipation in oni pro-rata ovalnations and prokjam 
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tnim* how those processes alTeet program impact ot> minoi ity kroup citizens." 
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turn, passed these recommendations alonp; to apiency heads in 
two memoranda, “The Collection and Use of Racial or Ethnic 
Data” and “Pilot Reviews to Determine Prog’ram Impact on 
Minority Group Citizens.” 

It is too early to determine how the directive will be imple- 
mented by prof?ram administrators and, more important, how 
the information will be utilized once it is obtained. It is entirely 
possible, however, that this enterprising: start at prof?ram 
evaluation, if carried out by HEW, could become the prototype 
for similar efforts throuffhout Government. 






iiuMUoriiniln i. iihlnti'il: liowrvur. tlu-y hfnr a •latr .stair»iH»f Jan. IH, llhJll. 



63 




70 



CHAPTER VII 



COORDINATION 

Many Title VI recipients receive aid from a number of Federal 
agencies. The same college, for example, may get assistance 
from HEW under the National Defense Education Act; aid from 
the Department of Agriculture under research programs of the 
Forest Service; grants from the Department of Labor in the 
field of manpower research; and various additional forms of 
assistance from other Federal agencies. Elementary and second- 
ary schools and hospitals also are likely to receive help from 
more than one Federal agency at any given time. Under these 
circLimstance.s a recipient could be required to submit compli- 
ance reports to each of several separate Federal agencies and 
could be subjected to a succession of compliance reviews by 
various Government officials. To avoid burdening recipients 
unduly and to avoid costly duplication, plans for coordinating 
Federal compliance efforts were promulgated by the Department 
of Justice early in 1966. 

Pursuant to these plans HEW was given responsibility for 
coordinating all Federal agency enforcement procedures under 
Title VI for three major areas — higher education, medical facili- 
ties, and elementary and secondary schools and school systems. 
In February 196(), the Department of Justice i.s.sued the first 
two of these plans, those dealing with higher education and 
medical facilities.’’*' In May 1966, the coordination plan for 
elementary and secondary schools and school systems was 
issued. ’’’ 



'■"•Voonlinntod Knfnm*iiu*nt Prmu*iluros for histllutions of Hijrlior Kduration rtuh'rTUU* VI of tiu* 
Civil Hi}?hti( Aot of JJMM’* (I'.S. hrpnrtmom of .lustivo, Folinmry MMlU) und “CoonlinuU'd Knfom*tm'nl 
iWeduros for MtMlical Farilitivs nmlorTitlf Vi of tho Civil UiKlits Attof imil ’dt.S. Hopartniont of.lustiio, 
Fcliruary 

“Coorilimitvd Kaforofinont I’rmuMluros for Kloiaontary ami .Soi*omljuy .Sritools and School .Syxtemx 
l*mh*.*Titl»* VI oftlu* Civil KIkIiU Act of IIMIC* (l’..'^. iJupartmciU of Justin*, May ItMpJ). 
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The three coordination plans are similar. Each contains a 
“statement of need’^ under which a number of requirements for 
Title VI enforcement are listed. The coordination plans all re- 
quire that the following; steps be taken: 

1. A master list of recipients compiled; 

2. A standard compliance report prepared, distributed, re- 
ceived and evaluated by HEW; 

3. An Interap:ency Report published regularly, listing recipi- 
ents believed to be in noncompliance; 

4. Agencies are required to check the Interagency Report 
to identify their own recipients and applicants for pur- 
poses of possible deferred action on applications Tor 
assistance; 

5. All agencies participating in the plan are required to 
assign to HEW responsibility for acting on their behalf 
with respect to investigations, compliance reviews, and 
informal proceedings; 

6. The HEW Data Center is to provide current information 
concerning the status of any recipient upon request from 
participating agencies;*"- 

7. A section on formal enforcement proceedings requires 
HEW to notify all agencies if a recipient is in non compli- 
ance with Title VI and efforts to secure voluntary com- 
pliance have failed. At such time, the concerned agencies 
are to decide on appropriate action and are expected to 
'ely on the Attorney General's Guidelines in arriving at 
their decision. The coordination plans make it clear that 
“assignment of responsibilities to HEW does not include 
the decision on whether or not to commence formal en- 
forcement proceedings in behalf of any other agency.” 

The Higher Education and Medical Facilities coordination 
plans, unlike the Elementary and Secondary School plan, also 
contain the following provision: 

8 . COHtH 

Participating agencies will be assessed for a reasonable 
pro rata share of the costs of maintaining the Data Center 
and other implementation activities based upon the 
amount of Federal financial assistance extended to in- 
stitutions of higher education. 



Ofitu Center ttrivrinuUy was located at .National Institutes of Health. Currently, this function is 
.served by the Coordinator, InteruKency Report, OCR. 
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Despite the provision for cost sharinj?, HEW never has re- 
ceived, nor seriously souj^ht, reimbursement for any of its 
activities under the coordination plans. 

Alonj? with each coordination plan, the Department of Justice 
developed a model letter to be sent from the head of each ajcency 
participating’ in the plan to the Secretary of HEW transmittinj»; 
assijcnment of responsibilities for “specified Title VI actions,” 
The transmittal letter stipulates that the assignor ‘"retains 
the right to exercise these responsibilities itself in special cases 
with the agreement of the appropriate official in your [assignor’s] 
Department.” 

Although there was some wrangling over mechanical, techni- 
cal, and jurisdictional details in the coordination plans — par- 
ticularly with reference to enforcement proceedings — during 
the months immediately following their promulgation, they 
now are so taken for granted that some HEW officials had to 
be specifically reminded of their existence when questions 
concerning coordination were asked during the survey inter- 
views. None of the HEW officials interviewed indicated that 
the coordination plans presented any problems. However, from 
the standpoint of overall Title VI enforcement activities at 
the Federal level, the lack of involvement in compliance activi- 
ties by other agencies, which have subscribed to these plans, 
is a matter of concern. In practice, many participati g agencies 
have totally abandoned their own Title VI compl** ?. ee efforts 
in the fields of health and education, including even ':.e minimal 
activity of advising HEW which hospitals, health facilities, 
schools, colleges, or universities they would like reviewed. 

After 8 years of operation, there is a need for the Department 
of Justice, the Bureau of the Budget, HEW, and other interested 
agencies to evaluate the coordinated enforcement procedures 
with a view toward assessing where they have served well, 
where they have proved inefficient, where improvements can 
be made within the existing coordination structure, and where 
new arrangements are required. 



'•'Sri* ol Ocl. 1. lln;s. fnmi \Villi:im Assist Jint to the Srerotary (»f Airriniltnio. to K«l*.v 

Miirlln ronrornlnu' I‘.S. Doiairlnionl of Atrrioulum-HKW (’oonlination in MiMlioal Faollitios. Soalfron 
slaUoI, ill part, llinl tlu*n* appoariMl to hr a *Vap** in ilio rsnA*liK\Vi'oor<iiiiation plan for iiUMlical farilitirs. 
Hr rrfrmol to an rxrhanu'o of rorrespoinlmrr wliirh hnliralrd that IIKW would not takr action unlrss tlir 
iiiKtitiitiori in ipirstion rrcrivrd ritlirr dirrrt IIHW assistaiirr or srrvrd as a vendor of imlirrct IIKW aid. 
Seahron went on to «|iirstion HKW‘s nirthod of operation wliidi involves workiiur throuuli tin* State auenry 
to r»’hicvt* complianri* in vendor institutions. Seahron said, “I do not see how this Department can deletrate 
its eomplianee respoiisihllity to IIKW If that Department, in turn, delegates the respoiisihility to a State 
auene.v. And. of eoiirse. the assiuniiient (a refereiiee to the transmittal letter pursuant to the coordination 
planidoes not aiUhoriii’.e siieh a delegation to a State atreney,** 
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A redistribution of compliance functions, which are now 
borne by HEW under the coordination plans, probably would 
help dissipate some of the anti-civil rights pressures which 
have been focused almost exclusively on HEW. Also, to the 
extent that HEW has begun to place increasing reliance on 
State agencies to monitor their own programs, the time has 
come for Federal agencies, which have assigned responsibilities 
to HEW under coordination plans, to reevaluate their own role 
and responsibility for effective implementation of Title VI. 



SUMMARY 
OF FINDINGS 
AND CONCLUSIONS 

The tenor of compliance activities at the Federal ievel from 
1964 to the present has been set by HEW. It is the largest Federal 
Department in total amount of financial assistance administered 
by its operatinj^ agencies and in terms of the impact which its 
many educational, health, and welfare programs have on the 
lives of most Americans. HEW also has more full-time staff 
assigned to Title VI activities than all other Federal ap;encies 
combined. Its civil rijchts program, for the most part, has been 
given considerable support by its top administrators. During 
Secretary John W. Gardner’s tenure, his commitment to equal 
opportunity and his support of the Office for Civil Rights were 
major factors contributing to the progress that was made. 
He gave F. Peter Libassi, his Special Assistant for Civil Rights, 
wide discretion to design and implement an effective program. 
Staff which was marshalled during the (^;.-rdner-Libassi period 
generally was of high caliber and dedicated to equal opportunity 
goals. In short, HEW has had the most effective Title VI opera- 
tion of any Government agency. 

Nevertheless, over the years, its compliance program has been 
unevrm and has been mr.rked by gaps and .shortconrings. The 
extent to which HEW has been unable to fulfill its Title VI 
responsibilities is in large part a measure of the failure of the 
entire Federal effort. It is also a reflection of the complexity of 
Title VI enforcement and the intransigence of opposition to 
the letter and spirit of the law. 

The followingis a summary of the Commission’s major findings 
concerning HEW’s enforcement mechanism: 

Structure and Organization 

The rapidity with which organizational changes and shifts 
of key personnel within OCR have taken place renders attempts 
to evaluate the relative merits of various structural arrange- 
ments nearly impossible. Several clear impressions have 
emerged, however. 

• 1. A centralized compliance program highly situated within 
the Department appears at least as effective as separate 
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Title VI units working out of the operating agencies. 
Uniform policies and procedures, better coordination, 
and ability to mobilize and direct staff resources are 
definite advantages of the present organization. How- 
ever, this may be a function more of the elevation of 
OCR — its authority to speak and act for the Secretary — 
than of the centralization of staff per se* The removal of 
compliance personnel from the operating agencies, 
thereby reducing their potential for impact on programs 
and on administrators and lessening the opportunity 
for feedback from the programs to compliance staff, 
appears to be more of a theoretical than an actual dis- 
advantage. There is little evidence that civil rights staff, 
functioning as such, ever played a significant role in 
instilling equal opportunity concepts and objectives 
into their respective agencies. 

2. The establishment of regional civil rights offices, which 
was still in process when this survey was conducted, ap- 
peared to have particular value in bringing compliance 
staff closer to the field of operations, thereby facilitating 
onsite review activities. Anticipated problems of coordina- 
tion and communication with the Washington office had 
not materialized. 



Staffing 

Although OCR currently has nearly 300 persons assigned to 
Title VI activities in the Washington and regional offices, HEW 
is grossly understaffed in relation to the scope and complexity 
of its Title VI obligations. More than any single factor, lack of 
sufficient staff has seriously limited compliance efforts and has 
frustrated potential programs. 

For example, in December 1967 Congress required that school 
desegregation efforts in the North and West equal those in the 
South — an effort which presumably would require a large in- 
crease in staff merely maintain the previous level of activity. 
Congress, heweyer, authorized only a relative handful of addi- 
tional positions for OCR. HEW had no alternative but to stretch 
its limited staff resources even further to carry out the directive 
of Congress. 

Moreover, this lack of staff has brought into play a sort of con- 
verse Parkinson Law. To the extent essential staff has been 
unavailable, HEW has had to rank its Title VI compliance 
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responsibilities in terms of priorities and some simply have 
been ignored. In turn, the need for vastly increased staff 
resources tends no longer to be perceived as crucial. In short, 
the agency, forced to accept the reality of inadequate staff, 
grows accustomed to it. Most of the deficiencies summarized 
below can be correlated almost dil*ectly with insufficient staff. 

Field Reviews 

The scope of field reviews often has been too limited and the 
frequency of reviews has been insufficient. Major inadequacies 
in this aspect of the Title VI compliance program are noted 
below: 

Education— In this most crucial area progress remains pain- 
fully slow. Although strides made since passag'e of the Civil 
Rights Act of 11)64 have been significant— especially when com- 
pared to the previous 10 years following the Broion decision — 
and although increasing momentum has bein developed over 
the past year or two (1067 to 1068 marked the greatest l*year 
increase in the number of Southern Negro children in desegre- 
gated schools), almost 80 percent of all Negro children in the 11 
States of the Deep South still attended segregated schools as 
the 1068-60 school year got underway. Moreover, this does not 
describe the full picture. Discriminatory practices exist within 
many school districts and individual schools in systems which 
are considered to be in compliance. The lack of adequate staff 
in large part has be^in responsible for HEW’s inability to dis- 
cover and remedy dii, crimination within schools that appear 
outwardly desegregated and to conduct follow-up field reviews 
to determine whether schools considered to be “in compliance” 
actually are abiding by the law. 

Higher Education— Until 1968, HEW did not have a jjiignificant 
compliance review program for colleges and other institutions 
of higher education. Even today, less than a dozen full-time 
staff members are trying to monitor compliance with Title VI 
for more than 2,500 colleges and universities throughout the 
country. Reviews which have been conducted to date have 
tended to view discrimination primarily in terms of numbers 
of students by race in attendance. Problems which have existed 
in the past and which may persist in varying degrees at dif- 
ferent colleges — such as discrimination in athletic programs, 
social activities, and housing— have received little scrutiny. 
There is no stated policy on such matters as recruitment and 
assignment of minority group professional staff at colleg’es and 
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universities. As of this writing*;, there is no prograni of review 
of the policies and practices of j»;raduate schools throuj>*hout 
the country. 

Health — Since the concerted and relatively successful com- 
pliance effort in 1966 in conjunction with certification for Medi- 
care, there has been no routine review of medical facilities 
throuj>’hout the country. Most extended care facilities, nursing 
homes, and other 24-hour facilities have never been subject to 
field reviews. Staffing** practices and policies in medical facilities 
and nursing*: homes larj>*ely have been neglected. As of this writ- 
ing, HEW has developed no clear policy with respect to employ- 
ment practices at extended care facilities and nursing homes. 
HEW also has failed to come to ji;rips with the problem of many 
doctors throughout the country who refer Ne^ro patients to 
predominantly Ne^ro hospitals and white patients to pre- 
dominantly white hospitals. Similarly, it has been unable to 
eliminate referrals by State agencies and other recipients of 
Federal funds to members of the medical profession who main- 
tain se^roj^ated practices. 

Welfare — Prior to 1968, the number of State aKency reviews 
of public assistance, child welfare, and vocational rehabilitation 
proy;rams could be counted on the finders of one hand. In the 
spring of 1968, HEW inaugurated a systematic review of State 
administered continuing? proj?rams desij?ned to fill this j»‘ap (and 
also meet HEW’s compliance responsibilities in the health field 
and in other continuing State programs). However, as 1969 
bej>’an, two of every three States still had never been subject to 
a compliance review by Federal Title Vl enforcement officers. 
Moreover, the limited manpowev available has permitted reviews 
of only a sampling? of recipients in selected j?eoKraphic areas. 
This limitation has sharply reduced the potential effectiveness 
of this ambitious program. In addition, the heavy reliance on 
State aj>'ency personnel and the trend toward relinquishing 
major compliance responsibilities to the States pose serious 
threats to the Title VI enforcement effort and in some instances 
may constitute a breach of HEW’s responsibility under the 
coordination plans. 



Paper Compliance 

Reliance on paper compliance which characterized the Title 
VI enforcement effort several years ago is still much too prev- 
alent. Many primary recipients of Federal assistance never 
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have been reviewed and most vendors of service to State a;?encies 
also have escaped review. 

Compliance Reports 

HEW has required a variety of reports from its recipients, 
particularly in the areas of healtli facilities and schools and 
colleges. However, reports currently in use fail to elicit data 
which could help to provide a more detailed picture of the extent 
of recipient compliance, or lack thereof. Moreover, OCR has 
never developed the data analysis capacity which would enable 
it to make maximum use of information and compliance reports 
which are currently available. HEW has yet to develop a format 
for evaluating programs in terms of tlieir impact on nonwhites 
and in terms of their availability and utilization by minority 
ji:roups. 

Complaints 

Despite HEW’s rep^ulations wliich call for a “prompt investi- 
K*ation” of complaints or other information indicating; a possible 
failure to comply, HEW increasingly lias rele^^ited complaint 
investig’ations to low priority status. Currently, complaint inves- 
ti^'ations are deferred until they can be taken up in tlie course 
of a routinely scheduled school review or State ag^^ncy review. 
Often they are turned over to program officials or State agency 
personnel and, in some instances, tliey appear to get lost alto- 
gether. Again, limited staff has dictated priorities. It is unfortu- 
nate that the downgrading of complaint investigation responsi- 
bilities is one of the costs which HEW must pay for improvement 
in other aspects of its compliance operation. Tlie solution lies 
in sufficient staff to enable HEW to carry out all its responsi- 
bilities effectively, not to reduce the effort to develop and main- 
tain a comprehensive compliance review program. 

Coordination Plano 

No effort has been made by HEW or the Department of Justice 
to review and reevaluate the operation of the three coordination 
plans for whicli HEW has been as.signed primary responsibility. 
Most Federal agencies which come under tlie coordination 
umbrella liave almost totally turned over tlieir Title VI responsi- 
bilities to HEW. For the most part, tliese agencies luive made 
no effort to share the burden of costs, manpower, or Congre.s- 
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sional ire which are the concomitants ol’ a vigorous Title VI 
compliance proj>Tain. 

Training 

A unique aspect of HEW*s civil rij>’hts proj*:rain has been the 
training: unit within OCR. The unit helped fill the need for rapid 
orientation and training of new staff which the 19G6-67 influx 
of personnel and lar^:e scale field review operations required. 
It has attempted to develop innovations in training and has 
provided a partial link between OCR and the operating* aj»*encies. 
With training responsibilities increasinj*;ly shiftinj»* to the 
rej*:ional offices, with the leveling off of staff size and field 
activity, and a lessened sense of urgency about the need for 
training, there are indications that the unit will be relegated to 
a minor role — perhaps disbanded altogether — as more pressing 
priorities are asserted. 

Administrative Leadership 

In general, HEW*s top administrators have furnished good 
support for their Department's civil riglits activities and, on 
occasion, have exercised cieative leadership in the use of pro- 
gram options to further broad equal opportunity objectives. 
Recognition of the integral relationship between program 
administration and equal opportunity was displayed in a legacy 
of the previous administration. Before leaving office Secretary 
Cohen recommended that the operating agencies undertake 
pilot projects of racial data collection and program evaluation, 
with a view toward assessing utilization of services and facilities 
by minority groups, differentials in service, and success or f ailure 
in attaining program goals with respect to minority group 
participants. 

After tlie last vestiges of gross discriminatory practices — dual 
school systems, segregated facilities, and exclusionary admission 
policies — have been abolished, the struggle for equal oppor- 
tunity under Title VI ultimately will turn on the manner in 
which Federal programs are delivered and the extent to which 
they are utilized at the local level. In this respect the role played 
by top agency administrators and program managers wi.l be 
decisive. 
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